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Limited Partnership Reform: A Commentary Upon the Proposed Illinois
Statute and the 1976 and 1985 Versions
of the Uniform Limited Partnership Act
MICHAEL L. CLOSEN*

The limited partnership form of business is an important one
and in the United States. Illinois is the third largest state
Illinois
in
in terms of the number of limited partnership registrations.' In fact,
the number of limited partnerships in Illinois has more than doubled
between 1979 and 1982, when it was reported that there were in excess of 12,000 limited partnerships here, and more than 225,800 in
the United States. 2 Those businesses around the country were comprised of more than 4,700,000 partners, and those firms showed receipts
in excess of 58 billion dollars and assets in excess of 331 billion dollars
in 1982.1 The number of limited partnerships in this country has grown
steadily over the last several years.4
The time has come. for a major change in limited partnership
law in Illinois. Indeed, the time is long overdue. Illinois enacted its
present limited partnership statute in 1917,' adopting verbatim the
Uniform Limited Partnership Act (ULPA) approved by the National
Conference of Commissioners on Uniform State Laws (Commissioners)
*Visiting Professor of Law, College of Law, Northern Illinois University; Professor of Law, John Marshall Law School. B.S., M.A., Bradley University; J.D.,

University of Illinois. Professor Closen is author of Agency Employment and Partnership Law (Butterworth 1984) and "Dissolution and Liquidation of Partnerships"
in Partnership Practice (Illinois Institute For Continuing Legal Education 1984 Supp.).
In November of 1985, he testified before the Illinois Senate Judiciary I Committee
regarding the pending Illinois version of the Uniform Limited Partnership Act; in
May of 1986, he chaired the program on "Advanced Partnership Law" for the Illinois Institute For Continuing Legal Education. The author gratefully acknowledges
the insightful guidance provided by Professor Daniel Reynolds of the College of Law

of Northern Illinois University and the capable research assistance of Frank Scarlati
and Richard Stoffels, students at the College of Law.

1. This conclusion is based upon figures from partnership tax returns for 1982.

Internal Revenue Service, 1978-82 Partnership Returns, p. 196 (1985). thereinafter

cited as I.R.S.].
2. Id.

3. Id. at 196, 209.

4. Id. at 78, 117, 164, 209.

5. ILL.

REV. STAT.

ch. 106 1/2, §§ 44-73 (1983).
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in 1916. 6 That was nearly 70 years ago, and it was a time when there
were few limited partnerships, when they were more intimate in their
operation, and when interests in them did not often change hands.
There have been only modest technical amendments to the 1917 Illinois statute.
The ULPA approached the law of limited partnerships in quite
conservative and paternal fashion, evidencing great concern for protection of creditors dealing with the business and little concern for
investors. Yet, the last several decades have provided considerable experience in, and modernization of, business practices (including both
corporate and partnership practices). Thus, in 1976 the Commissioners,
presumably with the increased understanding of six decades of experience, adopted a revision of the ULPA,' a statute significantly improved in organization and coverage and substantially more progressive
in its treatment of the limited partnership form of doing business. 9
Regarding the 1976 ULPA, the Commissioners wrote: "The new Act
clarifies many ambiguities and fills interstices in the prior uniform
law by adding more detailed language and mechanics. In addition,
some important substantive changes and additions have been made.'"
A few minor amendments were adopted by the Commissioners in
1983." Then, in 1985 still another important revision (1985 ULPA)
was approved by the Commissioners.' 2 Although the 1985 law contains
only a small number of changes from the 1976 act (with the 1983
amendments), each change is a major one. Of course, it should not
be surprising that the 1976 act was not completely reworked in 1985.
6. See ILL. ANN. STAT. ch. 106 1/2, §§ 44-73 (Smith-Hurd 1985). The Illinois
Statute is verbatim except for § 45 where the Uniform Act did not designate the
businesses which may not be operated as a limited partnership, and § 68 where the
Uniform Act did not designate the court in subdivision 3 and did not designate the
office for filing in subdivision 5.
7. See ILL. REV. STAT. ch. 106 1/2, §§ 44-73 (1985). See also infra note 110.
8. UNir. LIMITED PARTNERSmP ACT (1976) §§ 201-283, 6 U.L.A. 201-283 (West
Supp. 1986) [hereinafter cited as 6 U.L.A.]. The Commissioners reported that they
"intended to modernize the prior uniform law." 6 U.L.A. at 202.
9. This author has gone on record in support of the 1976 U.L.P.A., stating
that it represents "a significantly improved treatment of limited partnership law."
M. CLOSEN, AGENCY, EMPLOYMENT, AND PARTNERSHIw LAW, p. 595 (Butterworth 1984)
[hereinafter cited as M. CLOSEN].

10. 6 U.L.A., at 202.
11. Only three sections were amended, Sections 304(a)(2), 403, and 601(2). Additionally, the Comment to Section 402 was amended by deleting a sentence. The
statutory amendments will be reflected below by incorporating those changes into
the quoted provisions of the 1976 ULPA.
12. 6 U.L.A., at 284-299.
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The 1976 act is a sound statute, and uniform laws have a history
of lasting far longer than just nine years. This final version of the
ULPA is even more liberal in its approach to the limited partnership
business, evidencing more concern for protection of investors than
of creditors. It moves the limited partnership undeniably nearer to
the corporate form. 3
Although the 1916 statute was truly a uniform law in that the
states proceeded to adopt it with almost no variations, the 1976 and
1985 laws constitute more nearly model statutes which the states have
not been reluctant to modify."' Already, 30 states have enacted the
5
,1976 ULPA in one form or another.' Illinois and a number of other
6
important jurisdictions are not among them,' but there is a version
pending before the Illinois legislature and it is modeled after the 1985
ULPA.17 It is to be expected that eventually 49 states will adopt a
version of the new ULPA,' 8 for 49 states had adopted the 1916
ULPA,' 9 and, as noted earlier, the revisions of the ULPA are much
improved. Moreover, a growing competition among the states has
served as a key impetus for the liberalization and adoption of the
1976 and 1985 forms of the ULPA. The limited partnership form
of business is a significant one, and large syndications are becoming
more and more popular. Statistics show that the size of limited part13. For a fascinating discussion of the theory that various size business entities
should be treated differently, see Reynolds, Loyalty and the Limited Partnership,
34 U. KAN. L. REv. 1 (1985) [hereinafter cited as Reynolds].
14. See generally 6 U.L.A. 561-621 (1969); 6 U.L.A., at 150-283.
15. NATIONAL CONFERENCE OF COMISSIONERS ON UNIFORM STATE LAWS, 1985-86
Reference Book, 107; 6 U.L.A., at 201.
16. Id. Such jurisdictions include the District of Columbia, Florida, Indiana,
New York, Pennsylvania, and Texas. For an explanation of why Texas has not adopted
the 1976 ULPA, see Bromberg, Preface to Limited Partnership: Model Agreement
and Certificate, 26 S. TEX. L.J. 15, 18-20 (1985) [hereinafter cited as Bromberg].
17. The proposed Illinois law is Senate Bill 1075. Although approved by the
Commissioners, the 1985 ULPA has not completed the formal styling process and
has not been printed in final form, and the official comments are not available at
all at the time of the writing of this paper. Thus, the provisions of the 1985 act
quoted below may undergo minor styling changes. 6 U.L.A., at 284.
18. The author has previously predicted that "all or nearly all of the states
will undoubtedly enact the revised statute, and hopefully Illinois will be among them."
Closen, Dissolution and Liquidation of Partnerships in Partnership Practice, p. 8-5
(I.I.C.L.E. 1984 Supp.) [hereinafter cited as Closen].
19. 6 U.L.A., at 150; National Conference of Commissioners on Uniform State
Laws, 1985-86 Reference Book, p. 107. Louisiana is the only state to have adopted
neither statute. Regarding the limited partnership in Louisiana, see Comment An
Examination of Louisiana Limited Partnership-The Partnership in Commendam,
55 TUL. L. REV. 515 (1981).
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nerships has grown dramatically in recent years. For example, in 1982
in the United States, more than 2,100 limited partnerships were composed of 51 to 100 partners; over 2,500 limited partnerships were composed of 101 to 500 partners; almost 400 limited partnerships were
composed of 501 to 1000 partners; and in excess of 500 limited partnerships were composed of 1001 or more partners.2 0 Thus, about 5,500
of the approximately 225,800 limited partnerships have 50 or more
partners. Some of these investment opportunities are marketed widely to a passive set of investors who may remain completely uninformed
about and distant from their financial involvements. Some enterprises
have 20,000 or more limited partners. This picture is in contrast to
the typical setting of earlier days and small enterprises in which the
limited partners more closely resembled true partners in regard to the
level of their knowledge and involvement.
Various states, especially Delaware, are waging campaigns to attract limited partnerships to register there, by modernizing their laws
and by easing the requirements to form and maintain limited partnerships. 2 ' The effort in Delaware has included the adoption of provisions for a shortened form of certificate of limited partnership, for
indemnification of partners (especially limited partners), for merger
of limited partnerships, and for other important changes. 22 Delaware
hopes to become the capital for limited partnerships just as it has
for corporations (as the consequence of its favorable corporate laws).
Illinois has lagged far behind, and its campaign to attract registrations cannot even commence until the Illinois law is in place, a time
at least several months away.
Senate Bill 1075, the Illinois version of the 1976 ULPA, was introduced in April of 1985 after study by a committee of lawyers appointed to advise the Secretary of State.2 3 Originally, S.B. 1075 fol20. I.R.S., supra note 1, at 195.

21. Victor, Limited Partners Wooed by Changes in Delaware Act, Legal times,

Aug. 5, 1985 at I [hereinafter cited as Victor].

22. Id. See also Del. Laws §§ 17-108, 17-201, 17-210, 17-211, 17-1107 (1985).

One very knowledgeable commentator has recently written: "The 1985 Delaware Act
contains many provisions that are clearer and more liberal than those of ... the 1985
RULPA. Moreover, the 1985 Delaware Act contains a number of unique provisions
that explicitly recognize practices developed by counsel who represent large businesses
organized as limited partnerships. A lawyer engaged to organize a limited partnership for the conduct of a substantial business should, in light of the adoption of
the 1985 Delaware Act, seriously consider Delaware as the state of organization."
Basile, The 1985 Delaware Revised Uniform Limited PartnershipAct, 41 Bus. LAW.
571, 592-593 (1986) [hereinafter cited as Basile (1986)].

23. The version of S.B. 1075 has not yet been formally approved by the
Judiciary I Committee.
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lowed closely the provisions of the 1976 act. The Illinois Senate

Judiciary I Committee conducted a public hearing on S.B. 1075 in
November of 1985,24 and certain amendments were added to the pending legislation primarily to conform it to the 1985 changes in the
ULPA.2 1
As there are no organized interest groups concerned solely with
the subject of limited partnerships, there is not likely to be much
opposition to the modernization of Illinois' law of limited partnerships and its endorsement of the basic outline of the 1985 ULPA."6

Furthermore, there are relatively few individuals in Illinois who stand

in the position of experts on the full texts of the five relevant partnership statutes and who are, thus, likely to spark opposition. 7
Moreover, in light of the tardy position occupied by Illinois in the
effort to reform its limited partnership law, a groundswell of opposi-

tion to S.B. 1075 is highly improbable. In its unopposed position,

S.B. 1075 is expected to pass through the Illinois legislature in either
the summer or the fall of 1986, with an effective date sometime between January 1, 1987 and January 1, 1988, depending upon precisely when the statute is finally adopted. 8
The question confronted is whether the fervor to ease formation
and registration of limited partnerships will result in desirable changes
in the law, or whether the advocates of so-called limited partnership
reform have gone too far. No statute is perfect. It may not address
all issues, may not treat subjects well, may not be clear in its language,
or may have other problems. The 1976 and 1985 versions of the ULPA
are no exceptions, and neither is the proposed Illinois version an ex24. The author and a number of other Illinois lawyers gave testimony at the
hearing in Chicago on November 18, 1985.
25. The amendments have not yet been approved by the Judiciary I Committee, and, at the time of the preparation of this article, the amendments were in only
handwritten form on the printed version of S.B. 1075.
26. All of the speakers at the hearing endorsed the need for modernization
of limited partnership law in Illinois, as well as the need for S.B. 1075 specifically.
27. 1914 U.P.A.; 1916 U.L.P.A.; 1976 U.L.P.A. with 1983 amendments, 1985
U.L.P.A.; and S.B. 1075. The author was the only party to utter any unfavorable
remarks about S.B. 1075 at the hearing. See also Kessler, The New Uniform Limited
Partnership Act: A Critique, 48 FoRD. L. REv. 159 (1979) [hereinafter cited as Kessler].
He concludes by remarking that, although the 1976 act "is better than the old one
[1916 ULPA], it is not that much better. Legislators should, therefore, think twice
about adopting it in its present form." Id. at 184. In 1980, the Committee on Partnerships of the State Bar of Texas recommended against adoption of the 1976 ULPA,
and Texas has not adopted it. Bromberg, supra note 16, at 18.
28. S.B. 1075, which was introduced in April of 1985, contained an effective
date of January 1, 1986. See: S.B. 1075, Sections 1205-1208.
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ception to the general rule. These three statutes do not cover all issues,
they treat some issues ineffectively, they create occasional ambiguities
through convoluted language, and they advance certain philosophies
that are open to challenge. Importantly, the new laws will govern
all limited partnerships, not just large syndications but small firms
as well. And, there is great difficulty in drafting legislation to deal
effectively with the whole range of enterprises. This article will address these concerns. But, it must be emphasized that the 1976 and
1985 laws are very worthwhile statutes and that S.B. 1075 should be
adopted in Illinois.
In a couple of respects, this paper will not be the conventional
law review article. First, it is unusual in that this paper will be published while S.B. 1075 is still pending, and therefore the proposed
statute may undergo changes that will not be addressed here. However,
it is hoped that this article will serve the legislative process by pointing out the need for limited partnership reform in Illinois, 9 by discussing in detail the proposed legislation, by applauding the provisions
that are advantageous, and by offering suggestions for improvements
in other provisions. Further, this article should help to alert practitioners to the major overhaul of limited partnership law that will soon
occur in Illinois. The 1917 statute will be repealed entirely 0 and, as
noted earlier, many important changes are included in the proposed
legislation. Additionally, this article should have lasting value because
of its analysis and comparison of the 1976 and 1985 versions of the
ULPA. Although there has been a good deal of writing about the
1976 ULPA,31 this article raises several concerns not voiced elsewhere
and constitutes one of the first published critiques of the 1985 ULPA.32
29. See generally Shapiro, The Need For Limited Partnership Reform: A Revised
Uniform Act, 37 Mo. L. REV. 544 (1978) [hereinafter cited as Shapiro]. See also
Hayes, Limited Partnership-IowaStyle, 32 DRAKE L. REV. I (1982-83) [hereinafter
cited as Hayes]; Hecker, The Revised Uniform Limited PartnershipAct: Provisions
Governing FinancialAffairs, 46 Mo. L. REV. 577 (1981) [hereinafter cited as Hecker
(1981)]; Hecker, The Revised Uniform Limited PartnershipAct: Provisions Affecting the Relationship of the Firm and Its Members to Third Parties, 27 U. KAN. L.
REV. 1 (1978) [hereinafter cited as Provisions Affecting the Relationship of the Firm].
30. S.B. 1075, Section 1207. See also 1976 and 1985 ULPA, Section 1104.

31. Id. See also Basile, Limited Liability for Limited Partners:An Argument
for the Abolition of the Control Test, 38 VAND. L. REv. 1199 (1985) [hereinafter
cited as Basile (1985)]; Hecker, Limited Partners'Derivative Suits Under the Revised
Uniform Limited PartnershipAct, 33 VAND. L. REv. 343 (1980) [hereinafter cited

as Hecker (1980)]; Kessler, supra note 25; Pierce, Limited PartnerControl and Liability

Under the Revised Uniform Limited Partnership Act, 32 Sw. L.J. 1301 (1979)
[hereinafter cited as Pierce].
32. See Basile (1986), supra note 22.
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Second, the article is different in format. Although a variety of
approaches were considered, the organization finally selected is to set
out the text of each section of the three statutes (the 1976 ULPA
with the 1983 amendments, the 1985 ULPA, and S.B. 1075 with proposed amendments), followed by this author's commentary. There will
not be a lot of the classic law review citations to cases and extended
footnote parentheticals. One reason is that there have been almost
no reported cases under the 1976 ULPA. The first five jurisdictions
to adopt the 1976 version had effective dates between 1979 and 1981,
and those were smaller states that do not have a history of producing
a great body of partnership litigation." Most adoptions became effective since 1982,1" so that there has not been enough time for more
than a handful of cases to complete the judicial process culminating
in reported opinions. And, those few cases that are reported have
not addressed burning issues under the revised statute." Of course,
at the time of the writing of this paper, no state has adopted the
1985 ULPA, and there are no case decisions under it. It should also
be noted that 30 states are in the awkward position of having enacted
the 1976 statute (perhaps with the 1983 changes) and now having to
reconsider in the light of the 1985 changes.3 6 This factor may further
stall development of a body of case law under the new ULPA
(although it may have the opposite effect of causing uncertainty and
confusion which will require judicial resolution).
33. Arkansas (1979), Connecticut (1979), Wyoming (1979), Minnesota (1980),
Colorado (1981). See 6 U.L.A., at 201.
34. See National Conference on Commissioners on Uniform State Laws, 1985-86
Reference Book, p. 107; and 6 U.L.A., at 201.
35. See, Moore v. 1600 Downing St. Ltd., 668 P.2d 16, 19 (Colo. Ct. App.
1983) (holding that the 1976 ULPA did not apply in this case which arose before
the 1976 ULPA was enacted in Colorado); Chrysler Credit Corp. v. Peterson, 342
N.W.2d 170, 172-73 (Minn. Ct. App. 1984) (holding that the charge order provision
of the 1976 ULPA, Section 703, is the exclusive remedy for a judgment creditor
of a limited partner; and noting the definition of a partnership interest under the
1976 ULPA, Section 101(10); Bricklin v. Stengol Corp., I Conn. App. 656, 476 A.2d
584, 590 (1984) (citing 1976 ULPA, § 702, as authority for the right of a partner
to assign distributions of profits without the consent of the other partners); JRY
Corp. v. LeRoux, 18 Mass. App. 153, 464 N.E.2d 82, 88, n.10 (1984) (announcing
the proposition that the partners may contract to restrict the rights granted under
the 1976 ULPA, Section 302); Plunkett v. First Fed. Savings & Loan Ass'n of Boston,
18 Mass. App. 294, 464 N.E.2d 1381, 1387 (1984) (citing 1976 ULPA, Section 201);
Major Real Estate & Inv. v. Republic Financial, 695 P.2d 893, 894-95 (Okl. App.
1985) (quoting 1976 ULPA, Section 703).
36. It is expected that those states will quickly move to revise their laws to
comply with the 1985 version.
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Before looking at the specific language of the statutes, a
preliminary observation or two is in order. Unfortunately, the drafters
of the uniform partnership statutes have not favored us with much
in the way of worthwhile official comments to aid interpretation and
understanding. One might expect to find little official commentary
to supplement statutes as old as the Uniform Partnership Act (UPA)
of 1914 and the 1916 ULPA (and that expectation is fulfilled). 37
However, one would expect a uniform law generated in a more
enlightened era of disclosure requirements and concern for accessibility
of information to be supplemented by extensive official comments.
This expectation would be especially appropriate where an earlier
uniform law is being replaced. Nevertheless, the official comments
to the 1976 ULPA are a genuine disappointment." The comments
are extremely brief, and several important provisions are followed only
by this revealing explanation: "Section [so and so] is new."" At the
time of the writing of this paper, the official comments to the 1985
ULPA were unavailable"' (although they are likely to be equally
understated).
It should be noted that, although the 1916 and 1976 ULPA
employ exclusively male pronoun references, the 1985 ULPA and S.B.
1075 will use either neutral or both male and female references. At
the time of the preparation of this paper, the latter two acts had
not yet been comprehensively styled to conform to the egalitarian view
of this issue." Thus, it is hoped that the reader will accept this explanation of the reason why the 1985 ULPA and S.B. 1075, quoted
below, contain some male-only pronoun references.
ARTICLE

1

GENERAL PROVISIONS

SECTION 100-SHORT TITLE

S.B. 1075 [only]
This Act shall be known and may be cited as the "Revised Uniform
Limited Partnership Act."
37. See generally, 6 U.L.A. (1969).

38. See generally, 6 U.L.A., at 201-283.
39. See, e.g., 6 U.L.A., at 239 (§ 209), 255 (§ 601), 263 (§ 802), 266 (§ 901),
270 (§ 904), 272 (§ 905), 273 (§ 906), 274 (§ 907), 275 (§ 908), 276 (§ 1001), 277

(§ 1002, 1003, 1004). See also 6 U.L.A. at 221 (§ 103), 245 (§ 305), 249 (§ 403),
253 (§ 503), 256 (§ 604), 269-270 (§ 903), 279 (§ 1104).
40. Id. at 284.
41. Id.at 284-299.
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The customary practice in Illinois is to place the short title of
a statute at the beginning. 2 Both the 1976 and 1985 ULPA include
a provision on the subject of the short title near the end of the statute
in Section 1102. Illinois calls its law the "Revised" act. Although
that characterization and the corresponding abbreviation RULPA have
become quite popular, 3 the official title announced in the 1976 and
1985 laws is the "Uniform Limited Partnership Act." Even the Commissioners must accept some of the blame for fostering the use of
the RULPA designation because they employed that title in their
remarks in the Prefatory Note to the 1976 statute."
SECTION 101-DEFINITIONS

1976 ULPA
As used in this Act, unless the context otherwise requires:
(1) "Certificate of limited partnership" means the certificate
referred to in section 201, and the certificate as amended.
(2) "Contribution" means any cash, property, services rendered,
or a promissory note or other binding obligation to contribute cash
or property or to perform services, which a partner contributes to
a limited partnership in his capacity as a partner.
(3) "Event of withdrawal of a general partner" means an event
that causes a person to cease to be a general partner as provided
in Section 402.
(4) "Foreign limited partnership" means a partnership formed
under the laws of any State other than this State and having as partners one or more general partners and one or more limited partners.
(5) "General partner" means a person who has been admitted
to a limited partnership as a general partner in accordance with the
partnership agreement and named in the certificate of limited partnership as a general partner.
(6) "Limited partner" means a person who has been admitted
to a limited partnership as a limited partner in accordance with the
partnership agreement and named in the certificate of limited partnership as a limited partner.
(7) "Limited partnership" and "domestic limited partnership"
mean a partnership formed by 2 or more persons under the laws
of this State and having one or more general partners and one or
more limited partners.
(8) "Partner" means a limited or general partner.
42. See, e.g., Illinois Business Corp. Act, § 1.01 [hereinafter cited as I.B.C.A.l.
43. See supra notes 27 and 29. See also M. CLOSEN, supra note 9, at 595,
619; CLOSEN, supra note 18, at 8-5, 8-24, 8-36.
44. 6 U.L.A., at 202.
*
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(9) "Partnership agreement" means any valid agreement, written or oral, of the partners as to the affairs of a limited partnership
and the conduct of its business.
(10) "Partnership interest" means a partner's share of the profits and losses of a limited partnership and the right to receive
distributions of partnership assets.
(11) "Person" means a natural person, partnership, limited partnership (domestic or foreign), trust, estate, association, or
corporation.
(12) "State" means a state, territory, or possession of the United
States, the District of Columbia, or the Commonwealth of Puerto
Rico.
1985 ULPA
As used in this Act, unless the context otherwise requires:
(1) "certificate of limited partnership" means the certificate
referred to in Section 201, and the certificate as amended or restated.
(2) [same]
(3) [same]
(4) [same]
(5) [same]
(6) "Limited partner" means a person who has been admitted
to a limited partnership as a limited partner in accordance with the
partnership agreement.
(7) [same]
(8) [same]
(9) [same]
(10) [same]
(11) [same]
(12) [same]
S.B. 1075
As used in this Act, unless the context otherwise requires:
(1) [same as 1985 ULPA].
(2) [same as 1985 ULPA].
(3) [same as 1985 ULPA].
(4) "Foreign limited partnership" means a partnership formed
under the laws of any State, province, country, or other jurisdiction
other than this State and having as partners one or more general
partners and one or more limited partners.
(5) "General partner" means a person who has been admitted
to a domestic limited partnership or foreign limited partnership as
a general partner in accordance with the partnership agreement and
so named in the certificate of limited partnership or similar instrument of the state, province, country, or other jurisdiction under
which the limited partnership is organized if so required.
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(6) [same as 1985 ULPA].
(7) [same as 1985 ULPA].
(8) [same as 1985 ULPA].
(9) [same as 1985 ULPA].
(10) [same as 1985 ULPA].
(11) [same as 1985 ULPA].
(12) [same as 1985 ULPAJ.
(13) "Registered office" means that office maintained by the
limited partnership in this State, the address of which is on file in
the office of the Secretary of State, at which any process, notice
or demand required or permitted by law may be served upon the
registered agent of the limited partnership.
(14) "Registered agent" means a person who is an agent for
service of process on the limited partnership, who is appointed by
the limited partnership and whose address is the registered office
of the partnership.
To begin with a set of definitions is a desirable starting point
in any comprehensive statute, but an approach not followed in the
1916 ULPA.4 S A number of significant changes (some worthwhile but
others subject to doubt) throughout the new versions of the ULPA
are introduced in the definition section.
The definition of "certificate of limited partnership" in the 1985
act and S.B. 1075 adds that a "restated" certificate is included. The
1976 law had not mentioned a restated certificate. The usefulness of
a restated certificate will be noted below. Suffice it to say for now
that existing limited partnerships may want to restate or re-file certificates in order to take advantage of some provisions of the new
law that would otherwise be unavailable.
The definition of "contribution" reflects the first important policy
change from the 1916 ULPA, which restricted quite narrowly what
could constitute a contribution by'a limited partner in Section 4. This
modification will be addressed below regarding Section'501, Form
of Contribution.
The phrase "event of withdrawal of a general partner" was
selected to designate those events commonly considered to be the basis
for a dissolution of a limited partnership. This phraseology is not
to be found in the 1916 ULPA. 6 The topic of withdrawal of a general
partner will be addressed later in connection with Article 8, Dissolution.
Amazingly, the drafters of the 1916 ULPA apparently did not
contemplate that business would be conducted across state lines by
limited partnerships. There is no reference to any kind to the concept
45. See, 1916 U.L.P.A., Section 1.
46. 6 U.L.A., at 216.
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of a "foreign limited partnership" in the 1916 statute.4" In contrast,
the three statutes under consideration devote an entire article to this
topic. It should be noted that the 1976 and 1985 statutes apply only
to limited partnerships formed in some state, territory, or possession
of the United States, and that a partnership formed in another country does not qualify as a foreign limited partnership." The proposed
Illinois law, on the other hand, would recognize a limited partnership formed in another country. Much greater attention will be directed
to the foreign limited partnership below when Article 9, Foreign
Limited Partnerships, is examined.
Notice that there is a slight variation between the definition of
"limited partner" under the 1976 and 1985 laws, and S.B. 1075 has
adopted the 1985 version. The latter two statutes do not require a
limited partner to be named in the certificate of limited partnership,
which is consistent with the provisions of those two laws under Article 2 (dealing with the limited partnership certificate requirements).
The matter of the brevity of the certificate under the 1985 ULPA
and S.B. 1075 is a somewhat troublesome aspect of those two statutes
and will be treated at length later in this paper.
The reference to a "partnership agreement" is a blessing long
overdue. Again, incredibly, the 1916 ULPA made not a single reference
to such an agreement," leaving the misimpression that all that was
necessary to the planning of a limited partnership was compliance
with the certificate filing requirements. Yet, under Section 2 of the
1916 ULPA and Section 201 of the 1976 ULPA, only some 13 or
14 items of information were sought to be included in the certificate.
A review of that information discloses many matters of consequence
to the operation of a business that were omitted, such as arrangements
regarding voting rights and procedures, an inventory of the assets of
the business, any procedures for the removal of a partner, any agreement on how to settle financial issues with partners who have been
removed or who have withdrawn or retired, and so on. Under the
very abbreviated information requirements for the certificate under
the 1985 act, there is great need for an extensive partnership agreement. Fortunately, the new acts make frequent references to the partnership agreement,"0 which will help to emphasize to business people
47.
48.
49.
50.
302), 249

Id. at 266-276.
Id. at 216-217.
Id. at 217.
See, e.g., 6 U.L.A. at 224 (§ 105), 226 (§ 107), 239 (§ 209, 301), 240 (§
(§ 403), 251 (§§ 404, 405), 252 (§ 502), 253 (§ 503), 254 (§ 504), 254-255

(§ 601), 255 (§§ 602, 603), 256 (§§ 604, 605), 258 (§ 608), 259 (§ 702), 261 (§ 704),

263 (§ 802), 265 (§ 803), 265 (§ 804) [all such sections from the 1976 ULPA]; 291
(§§ 401, 402), 295-296 (§ 801) [all such sections from the 1985 ULPA].

1986:205]

LIMITED PARTNERSHIP REFORM

and lawyers planning to form limited partnerships, the importance
of drafting thorough partnership agreements.
Unfortunately, there is no definition of the very important concept of "distribution". This term was not employed by the 1916
ULPA, but later sections of the three statutes under discussion make
frequent references to "distributions", as well as to such concepts
as the payment of profits and the return of contributions. Hence,
these three concepts are not synonymous. The effect of the omission
of a definition of distribution is to cause uncertainty as to the meaning of some subsequent sections of the three laws. This difficulty will
be addressed more fully below.
SECTION 102-NAME

1976 ULPA
The name of each limited partnership as set forth in its certificate
of limited partnership:
(1) shall contain without abbreviation the words "limited
partnership";
(2) may not contain the name of a limited partner unless (i)
it is also the name of a general partner or the corporate name of
a corporate general partner, or (ii) the business of the limited partnership had been carried on under that name before the admission
of that limited partner;
(3) may not contain any word or phrase indicating or implying that it is organized other than for a purpose stated in its certificate of limited partnership;
(4) may not be the same as, or deceptively similar to, the name
of any corporation or limited partnership organized under the laws
of this State or licensed or registered as a foreign corporation or
limited partnership in this State; and
(5) may not contain the following words [here insert prohibited
words].
1985 ULPA
The name of each limited partnership as set forth in its certificate
of limited partnership:
(1) [same]
(2) [same]
(3) [same as 4 above]
(4) [same as 5 above]
S.B. 1075
(a) The name of each limited partnership as set forth in its certificate of limited partnership:
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(1) shall contain separate and apart from any other word or
abbreviation in such name, one of the following terms: "limited partnership", "limited", "'ltd.'', "L.P." or "a limited partnership";
(2) may not contain the name of a limited partner unless (i)
it is also the name of a general partner or the corporate name of
a corporate general partner, or (ii) the business of the limited partnership had been carried on under the name before the admission
of that limited partner as a limited partner;
(3) may not contain a word or phrase, or an abbreviation or
derivation thereof, the use of which is prohibited or restricted by
any other statute of this State unless such restriction has been complied with;
(4) shall consist of letters of the English alphabet, Arabic or
Roman numerals, or symbols capable of being readily reproduced
by the office of the Secretary of State; and
(5) shall not contain any of the following terms: "Corporation," "Corp.," "Incorporated," "Inc.," "Company" or "Co.";
(b) Nothing in this Section or Section 108 shall:
(1) require any limited partnership existing under the "Uniform
Limited Partnership Act", filed June 28, 1917, as amended, to
modify or otherwise change its name; or
(2) abrogate or limit the common law or statutory law of unfair competition or unfair trade practices, nor derogate from the
common law or principles of equity or the statutes of this State or
of the United States with respect to the right to acquire and protect
copyrights, trade names, trademarks, service marks, service names,
or any other right to the exclusive use of names or symbols.
(c) A limited partnership under this Act shall not be subject
to the provisions of "An Act in relation to the use of an assumed
name in the conduct or transaction of business in this State", approved July 17, 1941, as amended.
As Section 102 is written, it is meaningless. It applies to the "name
of each limited partnership as set forth in its certificate of limited
partnership" (emphasis added). Taken literally, this provision mandates only that the name of the business as it appears in the certificate must satisfy the requirements set out in Section 102. Thus,
the name of the business in all other locations, such as in advertising
and in legal documents, need not comply with Section 102.
Curiously, neither the official comments to the 1976 ULPA nor
the writings of other commentators have emphasized this severe limitation on what would otherwise be a very good idea.' The obvious

51. See, 6 U.L.A. 220 (West Supp. 1985); Hayes, supra note 29 at 7; Kessler,
supra at 162; Shapiro, supra note.29, at 552. While observing that under the 1916
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beneficial reason to include in the business name the words "limited
partnership" would be to immediately put parties dealing with the
firm on notice of the nature of the enterprise. Amendment of Section 102 to accomplish this desirable effect would be simple. The
underscored language quoted in the preceding paragraph should be
omitted. To mandate that the partnership name in all locations where
it appears must conform to the sensible requirements of Section 102
is neither an extreme nor unprecedented position. It has been done
in the corporate context,52 and the 1916 ULPA contains Section 5,
generally prohibiting the use of the surname of a limited partner in
the partnership name, without any restrictions on where that name
appears.
It is worth noting that Section 5 of the 1916 ULPA generally
prohibited the use of the "surname" of a limited partner in the
business name. The three statutes under consideration exclude the use
of the "name" of a limited partner in the business name, *which apparently amounts to a wider restriction. Perhaps, nicknames, maiden
names, married names, first names, and assumed names could fall
within the expanded restriction under certain circumstances."
Section 102 of the 1976 and 1985 acts will cause the need for
coordination within the office of the Secretary of State to insure that
the same names are not used by corporations and limited partnerships. Note that these two statutes do not bar the use by a limited
partnership of the same named employed by a general partnership.
Some discretion will have to be exercised by the Secretary of State
in determining whether a proposed limited partnership name is "deceptively similar to" the name of another corporation or limited partnership, and this authority is buttressed by other language of Section
206(a) which provides that the Secretary does not have to accept for
filing "any certificate [of limited partnership that] does not conform
to law." What the phrase "deceptively similar to" means is uncertain. Illinois will not have to face that problem, for S.B. 1075 omits
the provision containing this limitation. Even in Illinois, a limited
partnership will not generally be allowed to adopt the identical name
possessed by a corporation because Illinois requires its corporations
ULPA, "there is no requirement that a limited firm so identify itself in its name

or dealings," two leading authorities on partnership law went on to remark that

"this would be the most effective way of communicating its status to third persons
trading with it." J. CRANE &A. BROMBERG, LAW OF PArrTNERsrm 145 (1968) (hereafter

cited as J.

CRANE].

52. I.B.C.A., § 4.05; Model Business Corp. Act, § 4.01(a) [hereinafter cited
as M.B.C.A.].
53. See Hayes, supra note 29, at 8 n.35.
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to use the term "corporation", "company", "incorporated", or
"limited" (or an abbreviation thereof) in the business name.' But,
Illinois would also permit a limited partnership to use the term
"limited" (or an abbreviation thereof) in the business name. This
overlap could cause some problems, and there may be some very
similar names in Illinois.
One provision of the 1976 law has been omitted from the other
two statutes, and probably for good reason. The discarded section,
Section 102(3), provided that the name of a limited partnership "may
not contain any words or phrase indicating or implying that it is
organized other than for a purpose stated in its certificate of limited
partnership." Such a provision would present the problem of
establishing an objective standard for judging the validity of a name.
Clearly, under the 1985 law and S.B. 1075, policing would be rendered
impossible, or at least extremely cumbersome, because the certificate
does not have to identify the general character of the limited partnership's business, as was included in the certificates under Section
2(1)(a)(II) of the 1916 ULPA and Section 201(a)(2) of the 1976 act.
Thus, under the 1985 ULPA and S.B. 1075, there is no easy means
by which the Secretary could learn whether the business name were
misleading as proscribed by Section 102(3) of the 1976 statute.
Finally, it should be noted that no penalty for failure to abide
by the provisions of Section 102 is listed in this statutory section.
Later, however, Section 303(d) announces a possible penalty for the
misuse of a limited partner's name in the firm name. There are no
penalties set out anywhere in the statutes for the violation of the other
portions of Section 102. Perhaps, no other violations can occur because
the Secretary would not accept and file a certificate bearing an illegal
name, but perhaps the explanation is that the drafters simply did not
care to confront the penalty issue.
The point just made invites the general observation that the three
statutes are not very thorough at all in defining the consequences of
the failure to honor their provisions. The drafters certainly contemplated these types of provisions, as they created some penalties, 5
while expressly excluding some others. 6 Unfortunately, most of the
time, the drafters were silent." We are left to await litigation to answer
such concerns, and to speculate in the meantime (which may be forever,
54. I.B.C.A.,
55. See, e.g.,
U.L.P.A., § 12(2).
56. See, e.g.,
57. See, e.g.,

§ 4.05(1); M.B.C.A., § 4.01(a)(1).
1976 and 1985 U.L.P.A., §§ 207, 907(a), 908. See also, 1916
1976 and 1985 U.L.P.A., § 907(a), (b).
1976 and 1985 ULPA, §§ 104, 105, 106, 201,202, 203, 209, 305.
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given the dearth of litigation on such issues under the 1916 ULPA).
The failure of the drafters to treat more fully the subject of penalties
and consequences for violating the statutes is disappointing.
If it be assumed that the restrictions on the use of a business
name apply outside the certificates itself, importantly, Illinois proposes to grandfather in all existing limited partnerships with respect
to their names under Section 102(b) of S.B. 1075. That approach seems
curious, in light of the fact that S.B. 1075 does not generally adopt
the strategy of grandfathering in connection with other matters.s" That
approach seems unwise, in light of the fact that the result will be
a long period during which business people in Illinois may be unsure
of the nature of the enterprise with which they are dealing-at least
as disclosed by the enterprise's name. There would be no great hardship upon Illinois firms, given a reasonable grace period to use their
inventories of stationery and forms carrying the old names, in being
required to abide by the new rules on business names.
SECTION 103-RESERVATION OF NAME

1976 ULPA and 1985 ULPA
(a) The exclusive right to the use of a name may be reserved by:
(1) any person intending to organize a limited partnership under
this Act and to adopt that name;
(2) any domestic limited partnership or any foreign limited partnership registered in this State which, in either case, intends to adopt
that name;
(3) any foreign limited partnership intending to register in this
State and adopt that name; and
(4) any person intending to organize a foreign limited partnership and intending to have it register in this State and adopt that
name.
(b) The reservation shall be made by filing with the Secretary
of State an application, executed by the applicant, to reserve a
specified name. If the Secretary of State finds that the name is
available for use by a domestic or foreign limited partnership, he
shall reserve the name for the exclusive use of the applicant for a
period of 120 days. Once having so reserved a name, the same applicant may not again reserve the same name until more than 60
days after the expiration of the last 120-day period for which that
applicant reserved that name. The right to the exclusive use of a
reserved name may be transferred to any other person by filing in
the office of the Secretary of State a notice of the transfer, executed
58. See S.B. 1075, §§ 1205-1208.
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by the applicant for whom the name was reserved and specifying
the name and address of the transferee.

S.B. 1075
[none].
The idea of allowing the reservation of a business name is a worthwhile one that was not part of the 1916 ULPA 59 and that has been
borrowed from corporation law.60 Many business people probably make
decisions about names for their enterprises shortly after their decisions to "go it" at all, and most of those people probably believe
they have selected most creative and captivating titles. This provision
will assist those who care enough to follow the prescribed procedure.
Unfortunately, although the original version of S.B. 1075 contained
a section on reserving a name, the present form of S.B. 1075 proposes no such concept. Hopefully, this section will be returned to
S.B. 1075 before it becomes law.
Again, as under Section 102 discussed above, the Secretary of
State will have to use some judgment to determine whether "the name
is available for use" under Section 103(b). Presumably, the Secretary
would take into account the restrictions imposed under Section 102(3)
and (4) of the 1985 ULPA, in determining whether the name is
available. The time periods specified in Section 103(b) appear to be
reasonable.
Section 103 is the first occasion in the statute where the topic
of fees should be considered. Although nowhere in either the 1976
or 1985 version of the ULPA is there any mention of a fee for any
kind of filing, it is certainly to be expected that state government
will insist on fees for filing just about every document to come across
61
the Secretary's desk.
SECTION 104-SPECIFIED OFFICE AND AGENT

1976 ULPA and 1985 ULPA
Each limited partnership shall continuously maintain in this State:
(1) an office, which may but need not be a place of its business
in this State, at which shall be kept the records required by Section

105 to be maintained; and

59. 6 U.L.A., at 221.
60. I.B.C.A., § 4.10; M.B.C.A., § 4.02.
61. See, S.B. 1075, § 1102.

LIMITED PARTNERSHIP REFORM

1986:205]

(2) an agent for service of process on the limited partnership,
which agent must be an individual resident of this State, a domestic
corporation, or a foreign corporation authorized to do business in
this State.
S.B. 1075
Section 103-Registered Office and Registered Agent
Each limited partnership shall continuously maintain in this State

a registered agent and a registered office which agent must be an
individual resident of this State, a domestic corporation, or a foreign
corporation having a place of business in, and authorized to do
business in, this State. A limited partnership may change its registered
agent or the address of its registered office and the agent may resign,

in accordance with procedures which the Secretary of State may
prescribe by rule or regulation.

The idea here is excellent. The 1916 ULPA had no such provision, 6 1 and again the drafters of the new acts have borrowed from
corporation law. 6 3 Since the next section requires certain records to
be maintained, there needs to be a place to keep them. Having an
agent for service of process is an effective protection for partners
and others who deal with a firm.
Of course, there is a possible collateral effect on the matter of
venue under the three laws. In Illinois, the Code of Civil Procedure
basically provides that venue in a county is established if "the transaction or some part thereof occurred out of which the cause of action arose" in that county, or if the "residence of any defendant"
is in that county. 6 1 With respect to a partnership, the. Code goes on
to state: "A partnership sued in its firm name is a resident of any
county in which a partner resides or in which the partnership has
an office or is doing business." ' 6 Thus, mandating the presence of
an office in the state will, in some cases, add another county for
venue purposes.
No penalty is prescribed for failure to maintain the office and
agent. Why did the drafters of Section 104 of the 1976 and 1985
ULPA not designate the Secretary of State as the agent for service
of process for any limited partnership that failed to have such an
agent? This procedure is common in corporation law, 66 and the drafters
62.
63.
64.
65.
66.

6 U.L.A., at 222.
I.B.C.A., § 5.05; M.B.C.A., § 5.01.
Illinois Code of Civil Procedure, ILL.
Id. § 2-102(b).
I.B.C.A., § 5.25(b).

REV. STAT.

ch. 110 § 2-101 (1985).
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included a provision on substituted service on the Secretary under
Section 902, where a foreign limited partnership fails to have an agent
for service of process.6 7 Section 104 should be amended to provide
for substituted service on the Secretary, as has been proposed for
Illinois under Section 107 of S.B. 1075.
SECTION 105-RECORDS TO BE KEPT
1976 ULPA
Each limited partnership shall keep at the office referred to in Section 104(1) the following: (1) a current list of the full name and
last known business address of each partner set forth in alphabetical
order, (2) a copy of the certificate of limited partnership and all
certificates of amendment thereto, together with executed copies of
any powers of attorney pursuant to which any certificate has been
executed, (3) copies of the limited partnership's federal, state and
local income tax returns and reports, if any, for the 3 most recent
years, and (4) copies of any then effective written partnership
agreements and of any financial statements of the limited partnership for the 3 most recent years. Those records are subject to inspection and copying at the reasonable request, and at the expense,
of any partner during ordinary business hours.

1985 ULPA
(a) Each limited partnership shall keep at the office referred
to in Section 104(l) the following:
(1) a current list of the full name and last known business address of each partner, separately identifying the general partners (in
alphabetical order) and the limited partners (in alphabetical order):
(2) [same as 2 above]
(3) [same as 3 above]
(4) [same as 4 above]
(5) unless contained in a written partnership agreement, a
writing setting out:
(i) the amount of cash and a description and statement of
the agreed value of the other property or services contributed by
each partner and which each partner has agreed to contribute;
(ii) the times at which or events on the happening of which
any additional contributions agreed to be made by each partner are
to be made;
(iii) any right of a partner to receive, or of a general partner
to make, distributions to a partner which include a return of all
or any part of the partner's contribution; and
67. 1976 and 1985 U.L.P.A.,

§ 902(5).
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(iv) any events upon the happening of which the limited partnership is to be dissolved and its affairs wound up.
(b) Records kept under this section are subject to inspection and
copying at the reasonable request, and at the expense, of any partner during ordinary business hours.
S.B. 1075
[Section 1041
Each limited partnership shall keep at the office named in the certificate of limited partnership (which may be within or outside this
State) the following: (1) a current list of the full name and last known
address of each partner set forth in alphabetical order, the amount
of cash and a description and statement of the agreed value of the
other property or services contributed by each partner and which
each partner has agreed to contribute in the future, and the date
on which each became a partner, (2) a copy of the certificate of
limited partnership, as amended or restated, together with executed
copies of any powers of attorney pursuant to which any certificate
has been executed, (3) copies of the limited partnership's federal,
state and local income tax returns and reports, if any, for the 3
most recent years, and (4) copies of any then effective written partnership agreements and any amendments thereto and of any financial statements of the limited partnership for the 3 most recent years.
The substance of this section did not appear in the 1916 ULPA,"
but has a close counterpart in corporation law. 6 ' The purpose of this
section is protection of limited partners and to a lesser extent general
partners who are not very involved in the actual running of the
business. This protection is necessary because limited partners are not
in control of the day to day operations of the firm and the attendant
record keeping. The purpose is not to protect outsiders dealing with
the business because those parties are not given access to the information required to be kept. Both the 1976 and 1985' statutes provide
only that partners may inspect and copy the records in Section 105.
Although Section 104 of S.B. 1075 does not state that partners may
inspect and copy the designated records, the opportunity to inspect
and copy those records is expressed in Section 305(1) of S.B. 1075.
Presumably, outsiders could obtain access to those records if such
parties became litigants and sought the records in the normal discovery
process, but not otherwise. Presumably as well, governmental agencies pursuant to proper process could gain such access.
68. 6 U.L.A., at 224.
69. I.B.C.A., § 7.75; M.B.C.A., §§ 16.01 and 16.02.

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

Since the key purpose seems to be information availability for
partners, it may be asked whether the partners by way of their partnership agreement could waive the requirements of this section. In other
words, could the partners agree not to maintain the records identified
in this section? The three statutes under consideration provide that
some other statutory protections arguably of this nature can be waived
by the partners,"' and the general rule is that the partners can supersede
provisions of the partnership statutes by their partnership contracts
where those statutory provisions do not protect the rights of outside
parties dealing with the business." Since the records should be indirectly available to private parties engaged in litigation against the
business and to governmental agencies, the partners should not be
allowed to waive the record-keeping provisions. Note again that there
is no penalty provided for the failure to maintain these records.
The provisions of Section 105 of the 1985 ULPA and Section
104 of S.B. 1075 are noticeably more extensive than the same section
of the 1976 act. The reason is simple. Because, as will be observed
later, the information required in the certificate of limited partnership is so abbreviated under both the 1985 statute and S.B. 1075,
the drafters transferred much of the information to the record keeping mandated in Sections 105 and 104, respectively. The record-keeping
function will be considered further during the upcoming discussion
about the certificate under Section 201.
SECTION 106-NATURE OF BUSINESS

1976 ULPA and 1985 ULPA
A limited partnership may carry on any business that a partnership
without limited partners may carry on except [here designate prohibited activities].

70. 1976 and 1985 U.L.P.A., § 209.
71. See M. CLOSEN, supra note 9, at 436. See also, JRY Corp. v. LeRoux,
18 Mass. App. 153, 464 N.E.2d 82, 88, n.10 (1984) (holding that in connection with
the activities allowed for limited partners under the 1976 ULPA, Section 302, "Itlhe
Act does not change the ability of the partners to contract among themselves for
more restrictive rights and obligations than those generally permitted by the Act."].
The inclusion in the new statutes of a definition of "partnership agreement" must
not go unnoticed. "The inclusion of this definition clearly elevates and emphasizes
the role of the partnership agreement as the comprehensive legal basis for the partners' relationship." Shapiro, supra note 29, at 550. But see Dycus v. Belco Indus.
Inc., 569 P.2d 553 (Okla. App. 1977) (holding that the partners could not modify
provisions of Section 23 of the 1916 ULPA affecting partners only).
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S.B. 1075
[Section 1051
A limited partnership may carry on any business that a partnership
without limited partners may carry on except banking, the operation of railroads, and insurance unless carried on as a business of
a syndicate or limited syndicate under Article V 1/2 of the Illinois
Insurance Code.
This section is self explanatory and is a carry over from Section
3 of the 1916 ULPA. 72
SECTION 107-BUSINESS TRANSACTIONS OF PARTNER WITH THE
PARTNERSHIP
1976 ULPA and 1985 ULPA
S.B. 1075 (Section 106)
Except as provided in the partnership agreement, a partner may lend
money to and transact other business with the limited partnership
and, subject to other applicable law, has the same rights and obligations with respect thereto as a person who is not a partner.
This section represents an example of the major ideological shift
away from the conservative and paternal nature of the 1916 ULPA,
which restricted severely the business dealings of a limited partner
with the firm and demonstrated an interest in protecting business
creditors. 3 That law provided in Section 13 as follows:
(1) A limited partner also may loan money to and transact other
business with the partnership, and, unless he is also a general partner, receive on account of resulting claims against the partnership
with general creditors, a pro rata share of the assets. No limited
partner shall in respect to any such claim
(a) Receive or hold as collateral security any partnership property, or
(b) Receive from a general partner or the partnership any payment, conveyance,, or release from liability, if at the time the assets
of the partnership are not sufficient to discharge partnership liabilities
to persons not claiming as general or limited partners,
(2) The receiving of collateral security, or a payment, conveyance, or release in violation of the provisions of paragraph (1)
is a fraud on the creditors of the partnership.
72. 6 U.L.A., at 225.

73. See, 6 U.L.A., at 226.
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The precise meaning of the section just quoted has been questioned, as well as the wisdom of its purpose."" The tendency of the
1976 and 1985 versions of the ULPA is to treat parties alike, including
treatment of partners and creditors of the business on equal footing
later in Section 804 of the statutes.
It should be emphasized that Section 107 (and Section 106 of
S.B. 1075) applies to ongoing businesses, as opposed to firms that
are interrupted by dissolution and liquidation. Although there is the
risk that during the regular course of business, partner-creditors might
be given preference by their co-partners or by their own actions in
priority of repayment for business dealings with the firm or in the
giving of security interests in firm assets over outside (non-partner)
creditors of the business, such a situation is not really different from
the typical debtor-creditor circumstance. The ordinary debt collection
case often involves a race to collect. Each creditor faces the risk that
no assets will remain to satisfy the debt. Thus Section 107 mirrors
what persists in other areas of business and law. However, once dissolution occurs and the winding up process commences, the requirements of Section 804 govern. At that critical point in time, the statute
should prevent partners from giving one another preference to the
exclusion of outside business creditors (as discussed below). Of course,
among the partners, any claims of misconduct can be resolved according to the usual principles of fiduciary duty law. 5
SECTION 107-SERVICE OF PROCESS ON LIMITED PARTNERSHIP

S.B. 1075 [only]
(a) Any process, notice or demand required or permitted by law
to be served upon a limited partnership may be served either upon
the registered agent appointed by the limited partnership or upon
the Secretary of State as provided in this Section.
(b) The Secretary of State shall be irrevocably appointed as an

agent of a limited partnership upon whom any process, notice or

demand may be served:

(1) whenever the limited partnership shall fail to appoint or

maintain a registered agent in this State; or
(2) whenever the limited partnership's registered agent cannot
with reasonable diligence be found at the registered office in this
State.
(c) Service under subsection (b) shall be made by
74. See, e.g., Provisions Affecting the Relationship of the Firm, supra, note
29, at 9-20.
75. I.B.C.A., § 5.25; M.B.C.A., § 5.04.
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(1) Service on the Secretary of State, or on any clerk having
charge of the corporation department of his or her office, of a copy
of the process, notice or demand, together with any papers required
by law to be delivered in connection with service, and a fee as
prescribed by subsection (b) of Section 102 of this Act;
(2) Transmittal by the person instituting the action, suit or proceeding of notice of the service on the Secretary of State and a copy
of the process, notice or demand and accompanying papers to the
limited partnership being served, by registered or certified mail:
(i) At the last registered office of the limited partnership shown
by the records on file in the office of the Secretary of State; and
(ii) At such address the use of which the person instituting
the action, suit or proceeding knows or, on the basis of reasonable
inquiry, has reason to believe, is most likely to result in actual notice;
and
(3) Appendage, by the person instituting the action, suit or
proceeding, of an affidavit of compliance with this Section, in
substantially such form as the Secretary of State may by rule or
regulation prescribe, to the process, notice or demand.
(d) Nothing herein contained shall limit or affect the right to
serve any process, notice or demand required or permitted by law
to be served upon a limited partnership in any other manner now
or hereafter permitted by law.
(e) The Secretary of State shall keep, for a period of five years
from the date of service, a record of all processes, notices, and
demands served upon him or her under this Section, and shall record
therein the time of such service and his or her action with reference
thereto.
This section on service of process is a worthwhile provision not
found in the 1916, 1976, or 1985 ULPA. Substituted service upon
the Secretary of State is a particularly good idea, and as already noted
this section is similar to the service of process provision commonly
6
seen in corporation law.
SECTION 108-ASSUMED NAME
S.B. 1075 [only]
(a) A domestic limited partnership or a foreign limited partnership admitted to transact business or attempting to gain admission
to transact business in this State may elect to adopt an assumed
name that complies with the requirements of Section 102 of this Act.
(b) As used in this Act, "assumed name" means any name other
than the true name of the limited partnership or foreign limited part76. See, Reynolds, supra note 13, at 26 n.150.
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nership, except that the identification by a limited partnership or
foreign limited partnership of its business with at trademark or service mark of which it is the owner or licensed user shall not constitute the use of an assumed name under this Act.
(c) Before transacting any business in this State under an assumed name or names, the limited partnership or foreign limited
partnership shall, for each assumed name, execute and file in accordance with Section 204 or 903 of this Act, as applicable, an application setting forth:
(1) the true name of the limited partnership or foreign limited
partnership;
(2) the State or other jurisdiction under the laws of which it
is formed;
(3) that it intends to transact business under an assumed
N
name;and
(4) the assumed name which it proposes to use.
(d) The right to use an assumed name shall be effective for a
period of five years from the date of filing by the Secretary of State.
(e) A limited partnership or foreign limited partnership may
renew or cancel the right to use its assumed names, if any, by making an election to do so in the manner prescribed by the Secretary
of State.
This section on the topic of an assumed business name is selfexplanatory, is consistent with the approach in Section 102(c) of S.B.
1075, and is similar to the treatment of the issue in the corporate
7
context.'
ARTICLE 2
FORMATION: CERTIFICATE OF LIMITED PARTNERSHIP

SECTION 201-CERTIFICATE OF LIMITED PARTNERSHIP
1976 ULPA
(a) In order to form a limited partnership two or more persons
must execute a certificate of limited partnership. The certificate shall
be filed in the office of the Secretary of State and set forth:
(1) the name of the limited partnership;
(2) the general character of its business;
(3) the address of the office and the name and address of the
agent for service of process required to be maintained by Section 104;
(4) the name and the business address of each partnef (specifying separately the general partners and limited partners);
(5) the amount of cash and a description and statement of the
agreed value of the other property or services contributed by each
77. I.B.C.A., § 4.15. See also, M.B.C.A., § 4.01(b)(3).
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partner and which each partner has agreed to contribute in the future;
(6) the times at which or events on the happening of which
any additional contributions agreed to be made by each partner are
to be made;
(7) any power of a limited partner to grant the right to become
a limited partner to an assignee of any part of his partnership interest, and the terms and conditions of the power;
(8) if agreed upon, the time at which or the events on the happening of which a partner may terminate his membership in the
limited partnership and the amount of, or the method of determining, the distribution to which he may be entitled respecting his partnership interest, and the terms and conditions of the termination
and distribution;
(9) any right of a partner to receive distributions of property,
including cash from the limited partnership;
(10) any right of a partner to receive, or of a general partner
to make, distributions to a partner which include a return of all
or any part of the partner's contribution;
(11) any time at which or events upon the happening of which
the limited partnership is to be dissolved and its affairs wound up;
(12) any right of the remaining general partners to continue the
.business on the happening of an event of withdrawal of a general
partner; and
(13) any other matters the partners determine to include therein.
(b) A limited partnership is formed at the time of the filing
of the certificate of limited partnership in the office of the Secretary
of State or at any later time specified in the certificate of limited
partnership if, in either case, there has been substantial compliance
with the requirements of this section.
1985 ULPA
(a) In order to form a limited partnership, a certificate of limited
partnership must be executed and filed in the office of the Secretary
of State. The certificate shall set forth:
(1) the name of the limited partnership;
(2) the address of the office and the name and address of the
agent for service of process required to be maintained by Section 104;
(3) the name and the business address of each general partner;
(4) the latest date upon which the limited partnership is to
dissolve; and
(5) any other matters the general partners determine to include
therein.
(b) [same]
S.B. 1075
(a) [same as 1985 ULPA].
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(1) [same as 1985 ULPA].
(2) The address of the office at which the records required
to be maintained by Section 104 are kept and the name of its
registered agent and the address of its registered office required to
be maintained by Section 103;
(3) [same as 1985 ULPAJ
(4) [same as 1985 ULPAJ
(5) [same, except omits the word "general"]
(b) [same, except includes a provision limiting the later time to
"not more than 60 days subsequent to the filing of the certificate
of limited partnership"].
Why have the 1985 ULPA and S.B. 1075 gone the route of
minimizing the disclosure of information in the certificate of limited
partnership? Secrecy and ease of formation have become paramount
values. Advocates of the expedited form argue that many investors
prefer to keep their financial affairs confidential; and, pointing to
the corporation, the proponents say there need to be no distinction
between the two enterprises in this respect.7 ' Further, the advocates
contend that creditors must fend for themselves in other commercial
settings, so why not in the limited partnership field as well. The
shortened form of certificate with its necessarily reduced need for
amendment is heralded by the proponents as an inducement for limited
partnerships to register in states that recognize the advantage of lessened paper work. There is some precedent for the shortened form,
for a few states, including California, Delaware, and West Virginia,
have experimented with the shortened certificate. 7 9 Lastly, the argument is regularly heard that the more lengthy filing procedure of the
1916 and 1976 acts contributed to the risk that investors might find
themselves accountable not as limited partners, but as general partners, due to some technical failure regarding the certificate filing
requirements.
Yet, "less" is not fully advantageous in this context. The
arguments recited above are insufficient to warrant abandonment of
the well considered judgments of the drafters of both the 1916 and
1976 versions of the ULPA and of all the lawyers, legislators, and
scholars, who have approvingly reviewed the statutes for the last seventy years. There has been no sudden shift in conditions that justifies
this drastic movement. Even the growth in the size of limited partnerships and the marketing of large syndications does not warrant
78. See Victor, supra note 20.
79. Cal. Corp. Code, Section 15621 (1984); 6 Del. Laws, § 17-201, Section
201 (1985); W. VA. CODE, Section 47-9-8 (1985 Cum. Supp.).
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adoption of the shortened form of certificate for all limited
partnerships.
Do prudent business people base their site selections for limited
partnerships principally upon the length of the certificate and other
paperwork involved? Hardly. The key factors in site selection undoubtedly include where the actual business of the partnership will
be conducted, where the investors for the business will be found and
solicited, and where the laws will generally be favorable. Certainly,
the first two of these elements must take into consideration very heavily
the economic climate of the site.
Let us assume, however, for the sake of argument, that the brevity
of the certificate and minimal paperwork were key ingredients in the
site selection process, at least for selection of a state in which to register
a limited partnership. Will the burden of paperwork be significantly
reduced under the 1985 ULPA and S.B. 1075? Paperwork and recordkeeping need to be distinguished. Although in one respect the answer
is that paperwork will be reduced, the overall amount of record-keeping
will not be reduced in any important way. The key improvement caused
by the short form of certificate will be the reduced need to amend
the items of information in the certificate each time the membership
of a limited partnership changes. In a business with many limited
partners who regularly trade their interests to others who then become
limited partners, there are enormous legal and practical concerns about
the need to file amendments to the certificate. Additionally, the cost
of making these formal amendments to the official certificate will
mount quickly.8 0 The need to undertake this official paperwork will
be eliminated under the short form certificate requirements. Rather,
the records at the designated office of the firm will need to be maintained and kept current, and that may be accomplished more efficiently, perhaps by means of computer. Remember that the 1985 ULPA
and S.B. 1075 (as well as the 1976 ULPA) require much more record
keeping to be maintained at the designated office, although the statutes
do not require businesses to generate any records that were not already
being kept by virtually every firm. The 1916 act did not require such
records to be kept at an office and to be made available to partners.
80. It has been noted that "the extensive information requirements led to frequent filing of certificates of amendment, especially for large limited partnership
syndications, whose membership might change daily." Basile (1986), supra note 22,
at 574. The fee for filing a certificate of amendment in Delaware is $200 (6 Del.
Laws, ch. 17, Section 1107(a)(3) (1985)). The proposed fee in Illinois under S.B.
1075, Section 1102(b)(2), is $25. Consider additionally the attorney fees and incidental costs that will accumulate for the services rendered in preparing the certificates

of amendment.
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When the 1985 act and S.B. 1075 eliminated portions of the certificate,
the omitted items of information were merely shifted to the records
to be kept at the designated office. Regarding the corresponding reduced need for amendment of the certificate, there is a statutorily
imposed need to maintain the currency of the records in the designated
office. 8" Thus, the net effect is no real reduction in record-keeping,
but a major saving of paperwork in limited partnerships in which
membership changes frequently. In order to conclude this point, consider the absurdity of the following situation. If a limited partnership
were to register in a state solely because of shortened certificate requirements but conducted business in another state, the enterprise
would then face the need to do even more paperwork, to register
as a foreign limited partnership in the latter state under Section 902.
The matter of creditor protection under the certificate filing requirements should also be addressed. Under the 1916 and 1976 versions of the ULPA, creditors theoretically have the opportunity to
investigate the public records of the certificates before doing business
with limited partnerships. However, creditors probably almost never
did so. There were at least two important reasons, besides the .inertia
that tends to weigh us down in connection with such searches. First
of all, businesses did not have to disclose their status as limited partnerships. Although one would think a creditor ought to learn the nature
of its debtor, creditors may not bother to make this inquiry. Far more
remarkable shortcomings of diligence have occurred. Secondly, in Illinois and some other states, there were no central filing locations.
Rather, the firms were required to file with county offices, making
the search for a certificate quite difficult at times.8" Importantly
though, the certificate was there after the fact. Even though a creditor
lacked the wisdom and diligence to check the certificate before dealing, the creditor could obtain it after something went wrong. Under
the 1985 act and S.B. 1075, the certificate is effectively removed both
before and after the fact, because the information included is so
minimal as to be worthless. Under those statutes, the truly valuable
information would be kept at the designated office. Unfortunately,
as mentioned previously, creditors cannot obtain access to the records
until a suit is filed. Hence, the information will no longer be easily
accessible even after the fact.
If creditors cannot obtain the information previously included
in the certificate, lawsuits have the potential of becoming fishing expeditions in some respects. Creditors will know far less about their
81. 1976 and 1985 U.L.P.A., Section 105.
82. See, e.g., ILL. REV. STAT., ch. 106 1/2, Section 45(1)(b) (1983).
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opponents than can be learned under the present system. For example, if creditors wish to sue the limited partners (asserting liability
as general partners for some reason), creditors will not know the identities of the limited partners. If creditors want to know the financial
arrangements regarding capital investments, including such matters as
the valuation and procedures for the return of contributions, creditors
will have to sue and then seek the records to find out what the circumstances were supposed to be. In fact, in some cases, creditors
will not even know within what period of time suit will have to be
filed, because creditors will not know when contributions have been
returned. Under Section 608 (to be discussed more fully later in this
paper), the time of such return begins the running of a statute of
limitations.
Although the 1916 law can be criticized for its overly protective
attitude toward investors, the 1985 law may be faulted for having
gone to the opposite extreme. The proper goal should be the development of a statute that compromises a bit and protects both investors
and creditors. The drafters of the 1976 revisions commented that one
of the two important functions of the certificate was "to place creditors
on notice of the facts concerning the capital of the partnership and
the rules regarding additional contributions to and withdrawals from
the partnership." 8 3 It seems odd that, in this age of consumerism and
disclosure requirements, we should move backwards by requiring less
information in the certificate of limited partnership. The approach
of allowing limited partners to remain anonymous as to everyone other
than co-partners-this penchant for secrecy-seems reminiscent of the
Middle Ages, when the limited partnership developed as a business
form largely in order to allow members of the nobility and the clergy
to secretly invest in ordinary businesses with which such individuals
could not otherwise have been associated."'
How important is the risk that investors will fall prey to general
partner liability because of technical errors in the certificate filing process? Proponents of the shortened form assert that the more information required, the more likely an error will be made leading to
the devastating consequence that a limited partner will be treated as
83. 6 U.L.A., at 227.

84. "Limited partnerships first developed in the middle ages as a means by

which nobility and clergy could make a discreet and limited investment without suffering the obloquy of anything so crass as publicly engaging in trade." Partnership
Equities Inc. v. Marten, 15 Mass. App. 42, 443 N.E.2d 134, 137 (1982). See also,
Ames v. Downing, I Bradf. 321, 329-330 (N.Y. Surrogates Court 1850); Evans v.
Galardi, 16 Cal. 3d 300, 128 Cal. Rptr. 25, 29 n.5,'546 P.2d 313 (1976); Lewis,
The Uniform Limited Partnership Act, 65 PA. L. REV. 715, 716-17 (1917).
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a general partner for liability purposes. 5 Such propaganda is largely
exaggeration, a scare tactic based upon a view of limited partnership
law not popularly held for more than seventy years. Even in the case
of the large syndication where possibly hundreds or thousands of investors are solicited to participate as limited partners, there is little
danger that a technical error will jeopardize the status of those investors or that, even if their status were threatened, the financial consequences would be significant.
Although under early decisions predating the 1916 statute, there
was greater risk that a technical error would cause an investor to
be treated as a general partner,8" even the 1916 statute and its official comments made important inroads into the "form over
substance" view of the limited partnership way of doing business.
The statute in Section 2(2) itself recited that "[a] limited partnership
is formed if there has been substantial compliance in good faith with
the requirements" regarding the filing of the certificate. The drafters
further explained that "failure to comply with the requirements of
the act in respect to the certificate, while it may result in the nonformation of the association does not make [the limited partner a general]
partner or liable as such." 87 The drafters also remarked that the
substantial compliance provision "eliminates the difficulties which arise
from the recognition of de facto associations, made necessary by the
assumption that the association is not formed unless a strict compliance with the requirements is had." 88 Furthermore, the 1976 version of the ULPA continued the substantial compliance concept in
Section 201(b), and the official comments confirmed that an enlightened attitude placing substance over form was to be encouraged. The
comments stated that the substantial compliance doctrine "has been
retained to make it clear that the existence of the limited partnership
depends only upon compliance with this Section. Its continued existence is not dependent upon compliance with other provisions of
this act." 8 9 There have been only a handful of reported cases in which
investors were attacked because of a technical failure in the certificate"
(provided that some kind of document was filed"'), and almost none
85. Victor, supra note 20.
86. See, 6 U.L.A. 562-65, 568-78 (1969).
87. Id.at 564.
88. Id.
89. 6 U.L.A., at 227.
90. See cases cited in J. CRANE, supra note 5,at 144, n.25; Hecker (1978),
supra note 29, at 22, n. 108.
91. A distinction should be made between settings in which no certificate is
filed at all, and in which there is a technical problem in the certificate that is filed

1986:205]

LIMITED PARTNERSHIP REFORM

of the attacks have succeeded against the limited partners.9 2 No case
is known to exist in which the investors in a large syndication have
ever been subjected to suit on the theory that they became liable as
general partners due to some failure regarding the certificate (let alone
a case in which they were actually held to be accountable as generals).
All of the statutes, from the 1916 act to S.B. 1075, include a remedial
provision in Sections 11 and 304, respectively, to permit investors who
erroneously believe that they have become limited partners to avoid
general partner liability by taking the prescribed action (to be discussed
below). With the availability of this unique saving device to protect
them, investors should not have too much to fear. It appears that
the proponents of the shortened form of certificate are somewhat out
of touch with reality in emphasizing concerns about expanded investor
accountability in this regard.
Of course, if no certificate is filed at all, there can be a real
problem for the would-be limited partners. Some cases have held them
accountable as general partners,9 3 although an occasional case has
carved out an exception if the plaintiff-creditor actually knew that
it was dealing with a limited partnership.9 Moreover, the limited partners may be able to save themselves by using the statutory remedial
device mentioned previously, which has been used successfully by
limited partners in some instances. 9 In any event, the very same problem can occur under the 1985 law and S.B. 1075. But, it just does
not happen often.
Even if investors were somehow held to be general partners, they
could then seek indemnification for their expenses and the amounts
of any judgments or settlements from the limited partnership. The
UPA provides in Section 18(b) that a partner is entitled to indemnification "in respect of payment made and personal liabilities
reasonably incurred by him in the ordinary and proper conduct of
(including the failure to timely file amendments to maintain the accuracy of the certificate by reflecting changing circumstances). The amount of information to be included in the certificate is probably not ever the reason for the failure to file at
all. However, the quantity of information involved in the certificate may influence
the occurrence of mistakes and omissions in the document and the failure to amend
in a timely or thorough fashion. The failure to file at all will be discussed below.
See, supra notes 93-95, and accompanying text.
92. See cases cited in J.CRANE, supra note 51, at 144 n.25; Hecker (1978),
supra note 29, at 22 n.108.
93. See, e.g., Dwinell's Central Neon v. Cosmopolitan Chinook Hotel, 21 Wash.
App. 929, 587 P.2d 191 (1978).
94. See, e.g., Garrett v. Koepke, 569 S.W.2d 568 (Tex. Civ. App. 1978).
95. See Voudouris v. Walter E. Heller Co., 560 S.W.2d 202 (Tex. Civ. App.
1977). See also, cases cited in Hecker (1978), supra note 29, at 22 n.106.

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

its business, or for the preservation of its business or property. '"9' 6
Significantly, the assets of the limited partnership available to satisfy
requests for indemnification include the personal assets of the general
partners. Consequently, the larger the group of investors accountable
as generals, the larger the group to share the liability. The fear that
one or a small group of a large set of investors might have to suffer
the full liability is most unrealistic. Delaware has recently enacted a
provision which states that "a limited partnership may, and shall have
the power to, indemnify and hold harmless any partner or other person from and against any and all claims and demands whatsoever." 9 '
An expression to that effect for the protection of investors in a limited
partnership agreement would reduce concerns about general partner
accountability.
Lastly, the shortened form of certificate may cause some new
problems. The reduction of information in the certificate (particularly, the elimination of the identification of limited partners) may
even lead to the risk that people and businesses will become the targets
of campaigns by scoundrels and that non-partners will be held liable
as limited partners. Estoppel will be the vehicle for this latter result.
Although there is no provision on estoppel in any of the limited partnership statutes, the UPA includes Section 16 on the subject, and,
thus, the doctrine of estoppel applies to limited partnership law as
well.98 Under the 1916 and 1976 statutes, the notion that a non-partner
could be represented, or held out, to be a limited partner and that
a business creditor could reasonably have relied upon the representation, was almost unthinkable. The reason was that the creditor could
simply have looked at the certificate to see if the party were a limited
partner. Reasonable reliance was rendered virtually impossible. Yet,
under the 1985 law and S.B. 1075, what is to prevent parties from
making bogus claims that a certain prominent person or entity has
become a limited partner in order to induce other parties to become
investors in the firm, in order to entice lenders to extend loans to
the firm, or in order to encourage other businesses to deal with the
firm? If the non-partner allows these representations to be made, acquiesces in them, or otherwise promotes them, the non-partner could
96. See also, I.B.C.A., Section 8.75; M.B.C.A., Sections 8.51, 8.52, 8.56 (which
permit indemnification of directors, officers, employees and agents, although not
mere shareholders.)
97. 17 Del. Laws, Section 108 (1985).
98. U.P.A. Section 6(2). See also, 1976 and 1985 U.L.P.A., Section 1105;
Kessler, supra note 27, at 162 n.24. The official comment to the 1976 ULPA, Section 208, refers to "any liability of a limited partner which may be created by his
action or inaction under the law of estoppel." 6 U.L.A., at 238.
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have liability. And, the line between those non-partners who deserve
such consequences and those who do not may be quite difficult to
fix in some cases. Similarly, the level of investment of partners can
more easily be overstated to the rest of the world in order to obtain
the same results listed just above, because the level of contribution
of limited and general partners does not have to be specified in the
certificate. Hopefully, such misconduct will not happen, but, human
nature being as it is, some will seek to take advantage of the new
system.
The statute should differentiate between limited partnerships that
are small in number of members and that are large in number of
99
members with respect to the certificate filing requirements. Small
businesses should be compelled to provide the information specified
in Section 201 of the 1976 act, which seeks fairly extensive disclosures
in the certificate. For these small firms, the burden of providing and
updating information in the certificates is not onerous. Further, it
is with regard to small firms that creditors are more likely to need
the protection of the information in order to pursue recovery against
limited partners who become too involved in the management of the
business. On the other hand, in the large enterprise where membership changes frequently, and perhaps daily, there are very serious practical and legal burdens if the extensive disclosure requirements apply
because the formal amendment process is virtually continuous and
terribly expensive. Large firms should be governed by the version of
Section 201 in the 1985 ULPA and S.B. 1075, which establishes the
short-form certificate. Drawing the line between the small and the
large firms will certainly involve some degree of arbitrariness, but
that seems unavoidable if we are to take into account the concerns
raised previously. A reasonable place to draw the line would be at
about 50 partners.' °° Of the more than 225,800 limited partnerships
projected as existing in this country in 1982, more than 220,000 of
99. A similar suggestion has been made to the effect that large, investmentoriented limited partnerships should be treated like corporations for many purposes,
and not like general partnerships. See generally, Reynolds, supra note 13.
100. For those who would seek to place the line of demarcation at a smaller
number, the author would have no strong objection. The statistics indicate that for
1982, about 79,000 limited partnerships were comprised of 11-50 partners. I.R.S.,
supra note 1, at 194. For comparison with corporation law, it can be noted that
Delaware defines the close corporation partly by reference to a number of stockholders
not to exceed 30. Corp. Law of Delaware, Section 342(a)(1). It has been proposed
that limited partnerships having more than 35 limited partners should be treated as
corporations. I U.S. Treasury Department, Tax Reform for Fairness, Simplicity and
Economic Growth 120-121 (Nov. 1984); 2 id. at 146-150.
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them were composed of 50 or fewer partners. °' Only about 5,500
of the businesses had more than 50 members.' 02 Thus, under the proposal to differentiate between small and large firms with regard to
the certificate filing obligations, about 97% of all limited partnerships would have to file the more detailed certificates.
SECTION 202-AMENDMENT TO CERTIFICATE

1976 ULPA
(a) A certificate of limited partnership is amended by filing a
certificate of amendment thereto in the office of the Secretary of
State. The certificate shall set forth:
(1) the name of the limited partnership;
(2) the date of filing the certificate; and
(3)) the amendment to the certificate.
(b) Within 30 days after the happening of any of the following
events, an amendment to a certificate of limited partnership reflecting the occurrence of the event or events shall be filed:
(1) a change in the amount or character of the contribution
of any partner, or in any partner's obligation to make a contribution;
(2) the admission of a new partner;/
(3) the withdrawal of a partner; or
(4) the continuation of the business under Section 801 after
an event of withdrawal of a general partner.
(c) A general partner who becomes aware that any statement
in a certificate of limited partnership was false when made or that
any arrangements or other facts described have changed, making the
certificate inaccurate in any respect, shall promptly amend the certificate, but an amendment to show a change of address of a limited
partner need be filed only once every 12 months.
(d) A certificate of limited partnership may be amended at any
time for any other proper purpose the general partners determine.
(e) No person has any liability because an amendment to a certificate of limited partnership has not been filed to reflect the occurrence of any event referred to in subsection (b) of this Section
if the amendment is filed within the 30-day period specified in subsection (b).

101. I.R.S., supra note 1, at 195-96.

102. Some will argue the reason there are only about 5,500 limited partnerships
with more than 50 partners is that the certificate requirements have discouraged the
formation of more enterprises with large memberships.
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1985 ULPA
(a) [same]
(b) Within 30 days after the happening of any of the following
events, an amendment to a certificate of limited partnership reflecting the occurrence of the event or events shall be filed;
(1) the admission of a new general partner;
(2) the withdrawal of a general partner; or
(3) the continuation of the business under Section 801 after
an event of withdrawal of a general partner.
(c) [same, except omit "but an amendment to show a change
of address of a limited partner need be filed only once every 12
months"]
(d) [samel
(e) [same]
(f) A restated certificate of limited partnership may be executed
and filed in the same manner as a certificate of amendment.
S.B. 1075
(a) [same].
(1) [samel.
(2) the date of filing the certificate of limited partnership; and
(3) [same].
(b) [same].
(1) [same].
(2) [samel.
(3) [same].
(4) a change in the name of its registered agent or the address
of its registered office.
(c) [same as 1985 ULPA].
(d) [same].
(e) [same].
(f) [same].
Because the certificate included much more information that was
subject to change than is included in the 1985 act and S.B. 1075,
the 1916 ULPA contained Section 24 listing several events that would
necessitate the amendment of the certificate. However, the 1916 ULPA
did not specify how soon the certificate needed to be amended." 3
The time frame for amendment was undoubtedly within a reasonable
time. Beginning with the 1976 act, Section 202 has provided that the
amendment should be accomplished within 30 days after an event trig103. 6 U.L.A., at 229.
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gers the need for such amendment. Subsection (e) was included to
protect partners, by providing them with a safe harbor if the amendment is completed within the 30 day period.'"" Yet, under the 1985
statute and S.B. 1075, there is very little threat that a partner could
become liable due to a failure to amend, since the certificate contains
so very little information in the first place.
Note that S.B. 1075 lists a change in the name of the registered
agent or the address of the registered office as a ground for amendment. Even though the 1976 and 1985 ULPA do not specifically identify that ground in Section 202(b), it would be encompassed within
the language of Section 202(c), and would require an amendment under
those two statutes.
Subsection (f) of the 1985 ULPA and S.B. 1075 refers to a restated
certificate." ' Existing limited partnerships may find it worthwhile to
file a restated certificate under the new laws. Such a procedure will
eliminate the need for amendment of the certificate each time the
membership of the limited partners changes,
which might otherwise
06
be a serious burden on the business.'

SECTION 203-CANCELLATION OF CERTIFICATE
1976 ULPA and 1985 ULPA

A certificate of limited partnership shall be cancelled upon the

dissolution and the commencement of winding up of the partnership or at any other time there are no limited partners. A certificate
of cancellation shall be filed in the office of the Secretary of State
and set forth:
(1) the name of the limited partnership;
(2) the date of the filing of its certificate of limited partnership;
(3) the reason for filing the certificate of cancellation;
(4) the effective date (which shall be a date certain) of cancellation if it is not to be effective upon the filing of the certificate; and
(5) any other information the general partners filing the certificate determine.
S.B. 1075
[same, except that subsection (4) restricts the date certain to "not
104. Id.

105. The definition of the certificate under the 1985 ULPA and S.B. 1075, Section 101(1), includes a restated certificate. See also M.B.C.A., Section 10.07 (which
refers to a restated article of incorporation).
106. See, Basile (1986), supra note 22, at 572, 576.
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more than 60 days subsequent to the filing of the certificate of
cancellation"]
This section is essentially a carry over from the 1916 ULPA, Sections 24(1) and 25(2), (5).1"7 No penalty is identified for the failure
to cancel a certificate. What could be the effect of the failure to cancel?
Such failure could contribute to an estoppel argument. That is, if
a limited partnership were to dissolve without cancelling its certificate,
the uncancelled certificate would stand as a public representation to
the effect that the named general partners are still generals in an active firm. If some mischevious individual were to use the certificate's
presence as support in a scheme to bilk a third party into loaning
money or delivering property, the named generals may face liability
under an estoppel theory. 108 And, under the 1916 and 1976 acts, this
fate could have even befallen limited partners if the certificate were
not cancelled. Similarly, under Section 202, the failure to amend to
show the withdrawal of a general partner could cause liability problems by estoppel for that former general partner.
SECTION 204-EXECUTION OF CERTIFICATE
1976 ULPA
(a) Each certificate required by this Article to be filed in the
office of the Secretary of State shall be executed in the following
manner:
(1) an original certificate of limited partnership must be signed
by all partners named therein;
(2) a certificate of amendment must be signed by at least one
general partner and be each other partner designated in the certificate
as a new partner or whose contribution is described as having been
increased; and
(3) a certificate of cancellation must be signed by all general
partners;
(b) Any person may sign a certificate by an attorney-in-fact,
but a power of attorney to sign a certificate relating to the admission, or increased contribution, or a partner must specifically describe
the admission or increase.
(c) The execution of a certificate by a general partner constitutes
an affirmation under the penalties of perjury that the facts stated
therein are true.

107. See, 6 U.L.A., at 232.
108. See, U.P.A. § 16. See also,
note 27, at 162 n.24.

CLOSEN,

supra note 18, at 8-24; Kessler, supra
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1985 ULPA
(a) [same).
(1) an original certificate of limited partnership must be signed
by all general partners;
(2) a certificate of amendment must be signed by at least one
general partner and by each other general partner designated in the
certificate as a new general partner; and
(3) [same].
(b) Any person may sign a certificate by an attorney-in-fact,
but a power of attorney to sign a certificate relating to the admission of a general partner must specifically describe the admission.
(c) [same].
The 1916 ULPA (Sections 2 and 25) made the procedure for executing certificates (including certificates of amendment and cancellation) quite burdensome because all partners needed either to execute
these documents or to supply powers of attorney for one or more
general partners to execute them. Section 204 eases the burden considerably,'10 and Illinois has already enacted a provision to streamline
the execution procedure somewhat."10
SECTION 205

1976 ULPA
Amendment or Cancellation by Judicial Act. If a person required
by Section 204 to execute a certificate of amendment or cancellation
fails or refuses to do so, any other partner, and any assignee of
a partnership interest, who is adversely affected by the failure or
refusal, may petition the [here designate the proper court] to direct
the amendment or cancellation. If the court finds that the amendment or cancellation is proper and that any person so designated
has failed or refused to execute the certificate, it shall order the
Secretary of State to record an appropriate certificate of amendment
or cancellation.
1985 ULPA
Execution by Judicial Act. If a person required by Section 204 to
execute any certificate fails or refuses to do so, any other person
who is adversely affected by the failure or refusal may petition the
[herein designate the proper court] to direct the execution of the
109. 6 U.L.A. at 232-233.
110. ILL. REv. STAT. ch. 106 1/2, § 68 (1985).
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certificate. If the court finds that it is proper for the certificate to

be executed and that any person so designated has failed or refused
to execute the certificate, it shall order the Secretary of State to
record an appropriate certificate.
S.B. 1075
[same as 1976 ULPA, except designates "the circuit court"]
Section 205 is derived from a similar provision in Section 25(3),
(4) of the 1916 ULPA.I'
SECTION 206-FILING IN OFFICE OF SECRETARY OF STATE
1976 ULPA and 1985 ULPA
(a) Two signed copies of the certificate of limited partnership
and of any certificates of amendment or cancellation (or of any
judicial decree of amendment or cancellation) shall be delivered to
the Secretary of State. A person who executes a certificate as an
agent or fiduciary need not exhibit evidence of his authority as a
prerequisite to filing. Unless the Secretary of State finds that any
certificate does not conform to law, upon receipt of all filing fees
required by law he shall:
(1) endorse on each duplicate original the word "Filed" and
the day, month and year of the filing thereof;
(2) file on duplicate original in his office; and
(3) return the other duplicate original to the person who filed
it or his representative.
(b) Upon the filing of a certificate of amendment (or judicial
decree of amendment) in the office of the Secretary of State, the
certificate of limited partnership shall be amended as set forth therein,
and upon the effective date of a certificate of cancellation (or a
judicial decree thereof), the certificate of limited partnership is
cancelled.
S.B. 1075
(a) Whenever any provision of this Act requires a limited partnership to file any document with the office of the Secretary of State,
such requirement means that:
(1) the original document, signed and affirmed by a general
partner, and one copy (which may be a signed, carbon or photocopy),
shall be delivered to the office of the Secretary of State;
(2) all fees prescribed by this Act shall be tendered to the
Secretary ,of State; and
111. 6 U.L.A. at 234.
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(3) unless the Secretary of State finds that the document does
not conform to law, he or she shall, when all fees have been paid:
(i) endorse on the original and on the copy the word "Filed"
and the month, day and year of the filing thereof;
(ii) file in his or her office the original of the document; and
(iii) return the copy to the person who filed it or his or her
representative.
(b) If another section of this Act specifically prescribes a manner of filing or signed a specified document which differs from the
corresponding provisions of this Section, then the provisions of such
other Section shall govern.
The substance of Section 206 did not appear in the 1916 ULPA. ' ' 2
This provision deals strictly with ministerial matters and seems clearly
written.
SECTION 207-LIABILITY FOR FALSE STATEMENT IN CERTIFICATE
1976 ULPA and 1985 ULPA
If any certificate of limited partnership or certificate of amendment
or cancellation contains a false statement, one who suffers loss by
reliance on the statement may recover damages for the loss from:
(1) any person who executes the certificate, or causes another
to execute it on his behalf, and knew, and any general partner who
knew or should have known, the statement to be false at the time
the certificate was executed; and
(2) any general partner who thereafter knows or should have
known that any arrangement or other fact described in the certificate
has changed, making the statement inaccurate in any respect within
a sufficient time before the statement was relied upon reasonably
to have enabled that general partner to cancel or amend the certificate, or to file a petition for its cancellation or amendment under
Section 205.
S.B. 1075
[same, except the introduction refers also to a "restated certificate
of limited partnership" and subsection (2) adds the words "in the
case of a certificate of amendment or cancellation" after the word
"'or"]
A similar provision was included in Section 6 of the 1916 act," 3
and, under that law and the 1976 statute, this section might occa112. Id.at 235.
113. Id.at 237.
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sionally have enjoyed some usefulness. But, with the shortened form
of certificate in vogue under the 1985 ULPA and S.B. 1075, there
is little real danger that a party will suffer loss by reliance on a false
statement in the certificate. Furthermore, since limited partners do
not have to execute certificates, the limited should not sign and will
not have to be concerned with this provision.
SECTION 208

1976 ULPA
Notice. The fact that a certificate of limited partnership is on file
in the office of the Secretary of State is notice that the partnership
is a limited partnership and the persons designated therein as limited
partners are limited partners, but it is not notice of any other fact.

1985 ULPA
Scope of Notice. The fact that a certificate of limited partnership
is on file in the office of the Secretary of State is notice that the
partnership is a limited partnership and the persons designated therein
as general partners are general partners, but it is not notice of any
other fact.

S.B. 1075
NOTICE. [same as 1985 ULPA].
This section is a curious provision. It did not appear in the 1916
law."" Why have the Commissioners included it? Under the 1976 act,
which required a good deal of information to be included in the certificate, there was uncertainty about the purpose and effect of Section 208."1, Under the statutes which adopt the shortened form of
certificate, there is so little information included that any uncertainty
about the impact of Section 208 is rendered moot.
SECTION 209-DELIVERY OF CERTIFICATES TO LIMITED PARTNERS
1976 ULPA and 1985 ULPA
Upon the return by the Secretary of State pursuant to Section 206
of a certificate marked "Filed," the general partners shall promptly
deliver or mail a copy of the certificate of limited partnership and

114. Id.at 238.
115. See Hayes, supra note 29, at 12 n.70; Kessler, supra note 27, at' 162.
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each certificate of amendment or cancellation to each limited partner unless the partnership agreement provides otherwise.
S.B. 1075
Upon the return by the Secretary of State pursuant to Section 206
of a certificate marked "Filed," the general partners shall promptly
deliver or mail a copy of the certificate of limited partnership, any
restated certificate of limited partnership, and each certificate of
amendment to each limited partner unless the partnership agreement
provides otherwise.
This section was not a part of the 1916 act. 11 6 Its purpose is
to help protect investors, although they may waive the requirement
established here. Even if this protection is waived, the same information should be available to limited partners through the record-keeping
that is to be maintained at the designated or registered office. No
penalty is provided for the failure to comply with Section 209.
ARTICLE 3
LIMITED PARTNERS

SECTION 301
1976 ULPA
Admission of Additional Limited Partners
(a) After the filing of a limited partnership's original certificate
of limited partnership, a person may be admitted as an additional
limited partner:
(1) in the case of a person acquiring a partnership interest
directly from the limited partnership, upon the compliance with the
partnership agreement or, if the partnership agreement does not so
provide, upon the written consent of all partners; and
(2) in the case of an assignee of a partnership interest of a
partner who has the power, as provided in Section 704, to grant
the assignee the right to become a limited partner, upon the exercise
of that power and compliance with any conditions limiting the grant
or exercise of the power.
(b) In each case under subsection (a), the person acquiring the
partnership interest becomes a limited partner only upon amendment
of the certificate of limited partnership reflecting that fact.
1985 ULPA
Admission of Limited Partners.
116. 6 U.L.A. at 239.
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or

(a) A person becomes a limited partner on the later of:
(1) the date the original certificate of limited partnership is filed;

(2) the date stated in the records of the limited partnership
as the date that person becomes a limited partner.
(b) (1) and (2) [same as (a)(l) and (2) above].
S.B. 1075
Admission of Additional Limited Partners.
After the filing of a limited partnership's original certificate of limited
partnership, a person who acquires a partnership interest directly
from the limited partnership or is an assignee of a partnership interest may be admitted as an additional limited partner as provided
in the partnership agreement or, if the partnership agreement does
not provide for the admission of such a person as a limited partner,
with the written consent of all partners.
Section 301 dealing with the subject of admission of additional
limited partners is an expansion of the coverage of that topic in Sections 8 and 19 of the 1916 ULPA. There are no dramatic changes
in the law in respect to such additional partners." 7 Two key themes
are apparent in the three versions of the statute cited above. The first
is that, in the absence of an agreement to the contrary, all partners
(both general and limited) must approve of the admission of an additional limited partner. The unanimous consent requirement is merely
a carry over from the 1916 law. The second common thread is the
requirement that written consent be obtained for the admission of
an additional limited partner. There had been no such requirement
in the 1916 act. Of course, the written consent requirement is one
that the partners can simply ignore, or, that can be waived by the
partners. Clearly, the failure of the partners to approve the admission of an additional limited partner in writing would not cause such
party to be regarded as a general partner for liability purposes.
It should be noted that subsection (b) of the 1976 ULPA has
been abandoned in the later versions in order to keep the matter of
admission of additional limited partners consistent with the reduced
certificate filing requirements. Also, the terminology "substituted
limited partner" 'found in the 1916 ULPA has been abandoned
altogether in these more recent statutes.'"

117. 6 U.L.A. at 240.
118. Id.
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Section 302-Voting

1976 ULPA, 1985 ULPA, and S.B. 1075
Subject to Section 303, the partnership agreement may grant to all
or a specified group of 'the limited partners the right to vote (on
a per capita or other basis) upon any matter.
Section 302 was not included in the 1916 law." 9 The drafters
of the 1976 statute observed that limited partnership contracts commonly permit limited partners or classes of limited partners to participate in voting on various matters, and this section was included
in order to clarify that such arrangements were permissible.' 20 However,
the drafters of the 1976 law also cautioned that Section 302 was not
intended to preclude the consequence that limited partners could be
engaging in control of the enterprise if they went too far in participating in voting 2 ' (see the discussion immediately below regarding
control issues under Section 303).
Section 302 should'be eliminated. It is unnecessary and overly
suggestive. It seems odd that the drafters of the 1976 act would state
that limited partners may be permitted to vote upon any matter, but
would then explain that by doing so they risk liability under the control test. Under the 1985 version of Section 303, as incorporated in
S.B. 1075, there is no need to treat voting in a separate section because
Section 303(b)(6) itemizes more than nine separate subjects upon which
limited partners may vote and concludes by permitting limited partners to vote upon "matters related to the business of the limited partnership not otherwise enumerated in this subsection." Moreover, Section 302 is unnecessary because Section 405 treats the same subject.
Section 405 adds that general and limited partners have great freedom
in establishing arrangements between themselves respecting the conduct of voting. Perhaps a comprehensive section on voting should
be included among the general provisions of Article 1.
SECTION 303-LIABILITY TO THIRD PARTIES

1976 ULPA
(a) Except as provided in subsection (d), a limited partner is
not liable for the obligations of a limited partnership unless he is
also a general partner or, in addition to the exercise of his rights

119. Id.
120. Id.
121. Id.

1986:2051

LIMITED PARTNERSHIP REFORM

and powers as a limited partner, he takes part in the control of the
business. However, if the limited partner's participation in the control of the business is not substantially the same as the exercise of
the powers of a general partner, he is liable only to persons who
transact business with the limited partnership with actual knowledge
of his participation in control.
(b) A limited partner does not participate in the control of the
business within the meaning of subsection (a) solely by doing one
or more of the following:
(1) being a contractor for or an agent or employee of the
limited partnership or of a general partner;
(2) consulting with and advising a general partner with respect
to the business of the limited partnership;
(3) acting as surety for the limited partnership;
(4) approving or disapproving an amendment to the partnership agreement; or
(5) voting on one or more of the following matters:
(i) the dissolution and winding up of the limited partnership;
(ii) the sale, exchange, lease, mortgage, pledge, or other
transfer of all or substantially all of the assets of the limited partnership other than in the ordinary course of its business;
(iii) the incurrence of indebtedness by the limited partnership
other than in the ordinary course of its business;
(iv) a change in the nature of the business; or
(v) the removal of: a general partner.
(c) The enumeration in subsection (b) does not mean that the
possession or exercise of any other powers by a limited partner constitutes participation by him in the business of the limited partnership.
(d) A limited partner who knowingly permits his name to be
used in the name of the limited partnership, except under circumstances permitted by Section 102(2), is liable to creditors who
extend credit to the limited partnership without actual knowledge
that the limited partner is not a general partner.
1985 ULPA
(a) Except as provided in subsection (d), a limited partner is
not liable for the obligations of a limited partnership unless he is
also a general partner or, in addition to the exercise of his rights
and powers as a limited partner, he participates in the control of
the business. However, if the limited partner participates in the control of the business, he is liable only to persons who transact business
with the limited partnership reasonably believing, based upon the
limited partner's conduct, that the limited partner is a general partner.
(b) [samel.
(1) being a contractor for or an agent or employee of the
limited partnership or of a general partner, or being an officer, director, or shareholder of a general partner that is a corporation;
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(2) [same].
(3) acting as surety for the limited partnership or guaranteeing
or assuming one or more specific obligations of the limited
partnership;
(4) taking any action required or permitted by law to bring
or pursue a derivative action in the right of the limited partnership;
(5) requesting or attending a meeting of partners;
(6) proposing, approving, or disapproving, by voting or otherwise, one or more of the following matters:
(i) the dissolution and winding up of the limited partnership;
(ii) the sale, exchange, lease, mortgage, pledge, or other
transfer of all or substantially all of the assets of the limited
partnership;
(iii) the incurrence of indebtedness by the limited partnership
other than in the ordinary course of its business;
(iv) a change in the nature of the business;
(v) the admission or removal of a general partner;
(vi) the admission or removal of a limited partner;
(vii) a transaction involving an actual or potential conflict of
interest between a general partner and the limited partnership or the
limited partners;
(viii) an amendment to the partnership agreement or certificate
of limited partnership; or
(ix) matters related to the business of the limited partnership
not otherwise enumerated in this subsection (b), which the partnership agreement states in writing may be subject to the approval or
disapproval of limited partners;
(7) winding up the limited partnership pursuant to Section 803;
or
(8) exercising any right or power permitted to limited partners
under this Act and not specifically enumerated in this subsection (b).
(c) [same].
(d) [same].
S.B. 1075
[same, except that subsection (a)(b)(ix) refers to the certificate of
limited partnership rather than the partnership agreement; that
subsection (c) adds the words "control of the" before the word
"business"; and that subsection (d) refers to Section 102(a)(2) rather
than Section 102(2)]

One of the most important concerns in the law of limited partnerships has been the anxiety of those parties desiring to have insulated liability through their status as limited partners but who have
feared the possibility of accountability as general partners (and certainly at least the risk that they will have to mount expensive defenses
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of law suits asserting such liability) because they have participated
in the control of the business. Indeed, the drafters of the 1976 ULPA
opined that this area of concern was "the single most difficult issue
facing lawyers who use the limited partnership form of organization.""'" Nevertheless, so much concern by business people and their
lawyers is far out of proportion to what has happened in the real
world. Although this subject is a fascinating theoretical area which
has served as the target for scholarly writing by lawyers and professors,'" it has generated a truly insignificant amount of litigation.' 2
Furthermore, the availability of indemnification (as discussed above
in connection with Section 201) should minimize the true risk to the
investors.
Concern arises from the uncertainty of the control test standard.
Yet, in adhering to a control test, the law will have to endure the
difficulty of dealing with the elusive boundaries of those business activities in which limited partners may safely participate. Look at the
dramatic difference in treatment of the control issue between the 1916
act and the later statutes. The 1916 law treats the subject in only
a few words, in Section 7 as follows: "A limited partner shall not.
become liable as a general partner unless, in addition to the exercise
of his rights and powers as a limited partner, he takes part in the
control of the business." That provision did not succeed in disposing
of the uncertainties about control. The 1916 law seems to require actual control without any necessity of reliance by a business creditor.
The absence of a reliance factor sparked controversy about the
statutory section and caused a division among case decisions.' 2 Contrast the treatment of the subject of control in the later statutes, particularly the 1985 ULPA and S.B. 1075. Although these statutes reduce
the uncertainty somewhat, they fall very short of eliminating all doubt.
The new test of control is a reliance test, and what constitutes
reasonable reliance can be quite elusive. The sensible solution to the
uncertainty problem would be the complete abolition of any sort of
control test.

122. Id. at 202.

123. See, e.g., Basile (1985), supra note 31; Burr, The Potential Liability of
Limited Partnersas General Partners, 67 MAss. L. REV. 22 (1982); Feld, The 'Control' Test for Limited Partnerships,82 HARV. L. REV. 1471 (1969) [hereinafter cited
as Feld]; Pierce, supra note 31.
124. See cases cited supra note 123; J. Crane, supra note 51, at 147-48, nn.35-37.
In a landmark article on the subject of control, the author observed that there had
been a "relative paucity of litigation." Feld, supra note 123, at 1484.
125. Id.
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The versions of Section 303 go too far and may well encourage
parties to involve themselves so much in the operation of an enterprise that they will be labeled general partners in law suits by creditors.
Even though the version of Section 303 in the 1985 ULPA and S.B.
1075 is so lengthy, it cannot address all possible activities. For example, it does not specifically address the subjects of the presence of
a limited partner on the premises of the place of business and the
supervision by a limited partner of the day to day activities of the
business. The section does not specifically address the subject of a
limited partner's dealing with third parties, such as suppliers, lenders,
and other creditors transacting business with the limited partnership.
The section does not deal with a limited partner's possessing and using partnership property. Furthermore, one important item in Section 303 leaves the law quite vague. Where is the line to be drawn
between "consulting with and advising a general partner," and directing and mandating what a general partner shall do? General partners
often have no money. Rather, they attempt to entice others with
available capital to become limited partners. Since limited partnersmay have the clout that is associated with having money invested in
the business, the general partners may readily succumb to the "advice" from one or more limited partners who possess such clout. At
that point, who is in control?
Section 303 has gone so far in expanding the "safe harbor" of
activities in which a limited partner may participate that we might
as well abandon altogether the control tests, as some writers have
suggested.' 2 Section 303(b)(1) of the 1985 ULPA and S.B. 1075 expands the safe harbor of activities to include "being an officer, director, or shareholder of a general partner that is a corporation." This
language should avoid further litigation of the question of whether
limited partners are liable as general partners for controlling the
business in those instances where such limited partners have formed
a corporation of which they are the sole shareholders, officers, and
directors and which corporation is the sole general partner of their
limited partnership. Although there was a split of authority on the
result,' 2 7 such limited partners unquestionably control the limited partnership. Also in light of the fact that Section 303 allows limited part126. See, e.g., Basile (1985), supra note 31. See also, Kessler, supra note 27,

at 167.
127. See, e.g., Delaney v. Fidelity Lease Ltd., 526 S.W.2d 543 (Tex. 1975); Mursor Builders v. Crown Mountain Apt. Assoc., 467 F. Supp. 1316 (D.V.l. 1978),

holding limited partners to have personally liable under the control test. Contra,
Frigidaire Sales Corp. v. Union Properties, 14 Wash. App. 634, 544 P.2d 781 (1976),

aff'd 88 Wash. 2d 400, 562 P.2d 244 (1977), and Western Camps v. Riverway Ranch
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ners to propose, approve, or disapprove, by voting or otherwise, "matters related to the business of the limited partnership but not otherwise enumerated in" that section, it would not take a very 'large step
to declare that one who is identified in the business records as a limited
partner and who is not identified'as a general partner in the certificate
of limited partnership shall be treated exclusively and absolutely as
a limited partner.
The final reason to abandon the control test is to, avoid the absurd effect of the second sentence of -subsection (a). Basically, that
sentence provides that a limited partner can be liable as a general
partner under the control doctrine to persons who reasonably believe
that the limited partner is a general partner. This provision would
encourage creditors not to examine the certificate of limited partnership, which would divulge the identity of general partners. How could
one who examines the certificate reasonably believe that, a limited partner is a general' partner? As a matter of sound policy, the exercise
of minimal diligence should not be discouraged. Finally, the argument for elimination of the control test is even more compelling if
these businesses will have to identify themselves as limited partnerships in their business names.
A few other specific remarks about Section 303 are in order. It
should be noted that the complicated sounding control test set out
in subsection (a) of the 1976 ULPA has been abandoned in the later
versions. Subsection (d) of the three statutes is troublesome because
it encourages creditors to be less than diligent. Creditors can deal
with a business without having to determine its nature and without
having to inspect its certificate of limited partnership (which would
disclose the identities of true general partners). Apparently, creditors
can haphazardly and blindly rely upon the name of the limited partnership, including an improperly used limited partner's name. Indeed,
it is to the advantage of a creditor not to look at the certificate, because
if the creditor investigates the certificate and discovers that the limited
partner is not a general partner the creditor will lose the remedy provided by subsection (d).
SECTION 304-PERSON ERRONEOUSLY BELIEVING HIMSELF LIMITED
PARTNER

1976 ULPA
(a) Except as provided in subsection (b), a person who makes
a contribution to a business enterprise and erroneously but in good
partEnterprises, 70 Cal. App. 3d 714, 138 Cal. Rptr. 918 (1977), holding limited
ners not personally liable under a reliance analysis.
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faith believes that he has become a limited partner in the enterprise
is not a general partner in the enterprise and is not bound by its
obligations by reason of making the contribution, receiving distributions from the enterprise, or exercising any rights of a limited partner, if, on ascertaining the mistake, he:
(1)causes an appropriate certificate of limited partnership or
a certificate of amendment to be executed and filed; or
(2) withdraws from future equity participation in the enterprise.
(b) A person who makes a contribution of the kind described
in subsection (a) is liable as a general partner to any third party
who transacts business with the enterprise (i) before the person
withdraws and an appropriate certificate is filed to show withdrawal,
or (ii) before an appropriate certificate is filed to show his status
as a limited partner and, in the case of an amendment, after expiration of the 30-day period for filing an amendment relating to the
person as a limited partner under Section 202, but in either case
only if the third party actually believed in good faith that the person was a general partner at the time of the transaction.
1985 ULPA
(a) [same].
(1) [same].
(2) withdraws from future equity participation in the enterprise
by executing and filing in the office of the Secretary of State a certificate declaring withdrawal under this section.
(b) A person who makes a contribution of the kind described
in subsection (a) is liable as a general partner to any third party
who transacts business with the enterprise (i) before the person
withdraws and an appropriate certificate is filed to show withdrawal,
or (ii) before an appropriate certificate is filed to show that he is
not a general partner, but in either case only if the third party actually believed in good faith that the person was a general partner
at the time of the transaction.
S.B. 1075
(a) [same, except adds "within a reasonable time after" before
the word "ascertaining"].
(1)[same].
(2) [same substance as 1985 ULPA, except slightly different
wording].
(b) A person who makes a contribution under the circumstances
described in subsection (a) is liable as a general partner to any other
person who transacts business with the enterprise prior to the occurrences of either of the events referred to in subsection (a):
(1) if such person knew or should have known either that no
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certificate has been filed or that the certificate inaccurately refers
to him as a general partner; and
(2) if the other person actually believed in good faith that the
person was a general partner at the time of the transaction and acted
in reliance on such belief.
The remedial device established by Section 304 has been developed
from a provision of the 1916 ULPA (Section 11), which allowed a
person erroneously believing that he or she had become a limited partner to avoid all general partner accountability by promptly renouncing the person's "interest in the profits of the business, or other compensation by way of income."'' That remedy was a marvelous way
for persons, who would have suffered serious liability consequences
because of a technical mistake that jeopardized their status as limited
partners, to avoid all general partner liability retroactively. That provision was clearly meant to apply only to technical mistakes, and not
to cases where the status of a limited partner were jeopardized by
the exercise of control of the business. That section expressly stated
that a person was not "by reason of his exercise of the rights of
a limited partner" to be held accountable as a general partner if the
renunciation procedure were followed. Two problems diminished the
favorable, remedial impact of this early provision. The language of
the section was not perfectly clear in prescribing whether the person
who renounced did so only with respect to future receipts of profits
and other compensation by way of income, or whether the person
had to return profits and other compensation by way of income that
had already been received.' 2 9 The other difficulty with this early provision was that its complete relief from general partner accountability could be achieved bnly by paying what could have been a substantial
price, namely renunciation of future profits and other compensation
by way of income for the remainder of the life of the partnership.
In other words, the effect of renunciation was that a party's contribution remained in the business but the party earned nothing whatsoever from that investment (and could not receive a return of the
contribution until the agreement or the certificate permitted, until the
partners agreed, or until the business was dissolved and liquidated).
Thus, the price paid to remedy a technical mistake could have been
quite high under the 1916 ULPA. Although the 1916 law did not
expressly treat the matter, there was another alternative obviously
available to the person who was the victim of such a technical mistake.
128. 6 U.L.A. at 594.
129. Id.at 244.
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The alternative was to cure the technical error upon its discovery with
the result that the person would have been treated as a general partner for the time prior to correcting the error and would have been
treated as a limited partner for the time thereafter. For the instance
in which the general partner liability was not great, this alternative
would have been the more viable route than renunciation of profits
and other compensation by way of income."
The two problems discussed above were taken into account in
the drafting of Section 304. Section 304 makes it clear that a person
who elects to take the renunciation route, which is now known as
withdrawing "from future equity participation in the enterprise," does
not have to return any proceeds received from the business before
ascertaining the mistake.' 0 It appears that the drafters of Section 304
intended the new phraseology to mean the same as renunciation of
profits and other compensation by way of income. Fortunately, the
drafters of Section 304 recognized that they were dealing withy technical
mistakes- and provided a comparable, technical method for avoiding
liability in many cases, by permitting a certificate or a certificate of
amendment to be filed.
Subsection (b) of the 1985 ULPA should be eliminated or modified
to conform to the approach of S.B. 1075. The unsatisfactory aspect
of the approach of the uniform statutes to subsection (b) is the
reference to the prospect that a third party could believe in good faith
that a person was a general partner, even when such person was not
actually a general partner. Again, as with other provisions of, the
statutes, a third party is encouraged °not to examine the certificate
of limited partnership. Especially if the name of the business identifies it as a limited partnership, it is difficult to accept the proposition that a third party could believe in good faith that a person, not
truly a general partner, had the status of a general partner. The proposal in S.B. 1075 is better than the uniform laws, despite the fact
that S.B. 1075 does not impose any duty of even minimal diligence
upon third parties.
Section 305-Information

1976 ULPA and 1985 ULPA
Each limited partner has the right to:
(1) inspect and copy any of the partnership records required
to be maintained by Section 105; and
130. Id.
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(2) obtain from the general partners from time to time upon
reasonable demand (i) true and full information regarding the state
of the business and financial condition of the limited partnership,
(ii) promptly after becoming available, a copy of the limited partnership's federal, state and local income tax returns for each year,
and (iii) other information regarding the affairs of the limited partnership as is just and reasonable.
S.B. 1075
Each limited partner has the right:

(1) [same, except refers to Section 104 instead of Section 105].
(2) [same].
(i) [same].
(ii) other information regarding the affairs of the limited partnership as is just and reasonable.

Section 305 is derived from a similar provision of the 1916 law
(Section 10 (1)(a), (b)), but expands upon the information available
to limited partners."' Section 305 requires the limited partners to take
the initiative if they care to obtain the information specified. That
is, the limited partners must take steps to inspect and copy records
and to demand other information. It does not have to automatically
be provided to them. This section is one which could be superseded
by the agreement of the partners because (as suggested earlier) this
matter is strictly an intra-firm matter. The partners could agree to
make less information available to limited partners, or the limited
partners could agree to waive this provision entirely.
Of course, under subsection (2), there is great room for interpretation on the subjects of when it is reasonable for limited partners
to receive the specified information, what constitutes "true and full
information regarding the state of the business and financial condition of the limited partnership," and what other information is just
and reasonable. Subsection (1) of the 1976 and 1985 acts is redundant because the same proposition is announced in Section 105. Note
that S.B. 1075 does not require the general partners in subsection
(2) to_ send or supply to the limited partners upon their request a
copy of the federal, state, and local income tax returns. There is a
good reason for this omission. Since those tax returns are to be kept
at the office of the limited partnership and since limited partners have
access for inspecting and copying the records at that office, it is redundant to include another provision on the matter here. Furthermore,
131. Id. at 245.
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it could become quite an expensive proposition to supply copies of
those tax returns to limited partners if large numbers of those partners made such requests.
A couple of general observations about information should be
offered. In the cases of large syndications and publicly traded limited
partnerships, there will be extensive initial disclosures to prospective
investors, or at least the opportunity for investors to apprise themselves
of much information about the enterprise. There may be some requirements for continuing disclosures to be made under state or federal
securities laws. In a smaller enterprise, the investors may simply
negotiate contract provisions giving them rights to information (with
or without a request for it), if the investors have the clout to achieve
this protection and if they wish to have it.
Section 306-Date of Admission

S.B. 1075 [only]
A person shall be deemed to have become a limited partner in a
limited partnership on the later to occur of (i) the date on which
was filed the limited partnership's certificate of limited partnership
and (ii) the date which is stated, in the records required to be kept
pursuant to Section 104, as the date on which such person became
a limited partner.
Section 306 of S.B. 1075 is simply a separate statement of a proposition included elsewhere in the 1985 ULPA (Section 301(a)).
ARTICLE 4
GENERAL PARTNERS
Section 401-Admission of Additional General Partners

1976 ULPA
After the filing of a limited partnership's original certificate of limited
partnership, additional general partners may be admitted only with
the specific written consent of each partner.

1985 ULPA
After the filing of a limited partnership's original certificate of limited

partnership, additional general partners may be admitted as provided
in writing in the partnership agreement or, if the partnership agreement does not provide in writing for the admission of additional
general partners, with the written consent of all partners.
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S.B. 1075
[same as 1985 ULPA, except omits the words "in writing" in both
places].
Both the 1916 ULPA (Section 9) and the 1976 act provided that
the limited partners must consent in a writing specifically identifying
the additional general partner to be admitted. Thus, it was said that
this requirement could not be waived. 1 12 On the other hand, the approach of the 1985 ULPA and S.B. 1075 is not so rigid. The partners may agree in advance about arrangements for the admission of
additional general partners, without identifying the particular general
partners to be admitted.
Section 402-Events of Withdrawal
1976 ULPA
Except as approved by the specific written consent of all partners
at the time, a person ceases to be a general partner of a limited
partnership upon the happening of any of the following events:
(1) the general partner withdraws from the limited partnership
as provided in Section 602;
(2) the general partner ceases to be a member of the limited
partnership as provided in Section 702;
(3) the general partner is removed as a general partner in accordance with the partnership agreement;
(4) unless otherwise provided in the certificate of limited partnership, the general partner: (i) makes an assignment for the benefit
of creditors; (ii) files a voluntary petition in bankruptcy; (iii) is adjudicated a bankrupt or insolvent; (iv) files a petition or answer seeking for himself any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under any statute,
law, or regulation; (v) files an answer or other pleadihg admitting
or failing to contest the material allegations of a petition filed against
him in any proceeding of this nature; or (vi) seeks, consents to, or
acquiesces in the appointment of a trustee, receiver, or liquidator
of the general partner or of all or any substantial part of his
properties;
(5) unless otherwise provided in the certificate of limited partnership, [120] days after the commencement of any proceeding
against the general partner seeking reorganization, arrangement, com-

132. Id. at 246.
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position, readjustment, liquidation, dissolution, or similar relief under
any statute, law, or regulation, the proceeding ,has not been dismissed,
or if within [90] days after the appointment without his consent or
acquiesence of a trustee, receiver, or liquidator of the general partner or of all or any substantial part of his properties, the appointment is not vacated or stayed, or within [90] days after the expiration of any such stay, the appointment is not vacated;
(6) in the case of a general partner who is a natural person,
(i) his death; or
(ii) the entry of an order by a court of competent jurisdiction
adjudicating him incompetent to manage his person or his estate;
(7) in the case of a general partner who is acting as a general
partner by virtue of being a trustee of a:trust, the termination of
the trust (but not merely the substitution of a new trustee);
(8) in the.case of a general partner that is a separate partnership, the dissolution and commencement of winding up of the
separate partnership;
(9) in the case of a general partner that is a corporation, the
filing of a certificate of dissolution, or its equivalent, for the corporation or the revocation of its charter; or
(10) in the case of an estate, the distribution by the fiduciary
of the estate's entire interest in the partnership.
1985 ULPA and S.B. 1075
(1) [same].
(2) [same].
(3) [same].
(4) unless otherwise provided in writing in the partnership agreement, the general partner: (i) makes an assignment for the benefit
of creditors; (ii) files a voluntary petition in bankruptcy; (iii) is adjudicated a bankrupt or insolvent; (iv) files a petition or answer seeking for himself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under any statute,
,law, or regulation; (v) files an answer or other pleading admitting
or failing to contest the material allegations of a petition filed against
him in any proceeding of this nature; or (vi) seeks, consents to, or
acquiesces-in the appointment of a trustee, receiver, or liquidator
of the general partner or of all or any substantial part of his
properties;
(5) unless otherwise provided in writing in the partnership agreement, [120] days after the commencement of any proceeding against
the general partner seeking reorganization, arrangement, composition, -readjustment, liquidation, dissolution or similar relief under
any statute, law, or regulation, the proceeding has not been dismissed,
or if within [90] days after the appointment without his consent or
acquiesence of a trustee, receiver, or liquidator of the general part-
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ner or of all or any substantial part of his properties, the appointment is not vacated or stayed or within [90] days after the expiration of any such stay, the appointment is not vacated;
(6) [same].
(7) [same].
(8) [same].
(9) [same].
(10) [same].
As pointed out earlier regarding the definition of an "event of
withdrawal of a general partner" under Section 101 (3), such an event
is generally associated with the dissolution of a limited partnership,
as provided in Section 801 (3). Section 402 is much more extensive
than Section 20 of the 1916 law which listed retirement, death, and
insanity of a general partner as grounds for dissolution.' 3 3 This expanded treatment of the subject of dissolution is a welcome change,
although, as discussed below during the analysis of Section 801, these
new statutes still do not cover entirely the subject of dissolution of
a limited partnership.
Subsections (4) and (5) are significantly different from either the
UPA or the 1916 ULPA.'3 4 The UPA in Section 31 (5) recognized
an adjudication of bankruptcy of a general partner as a cause of
dissolution of a general partnership. Similarly, although not expressly
mentioned, the bankruptcy of a general partner would cause dissolution of a limited partnership under the 1916 ULPA." Further support for this conclusion is found in the fact that bankruptcy constitutes an event of withdrawal of a general partner under all three
versions of Section 402. However, neither the UPA nor the 1916 ULPA
recognized anything short of an adjudication of bankruptcy of a
general partner as an event leading to the dissolution of a limited
partnership. Section 402 is an improvement in this regard. As the
drafters of the 1976 act commented, limited partners "ought to have
the power to rid themselves of a general partner who is in.. .dire finan36
cial straits." 1
There is one minor concern about a portion of subsection (6)
which states that a general partner who is a natural person will be
regarded as having withdrawn from a limited partnership if such person is adjudicated incompetent to manage his or her person. What
does that mean? Since the same subsection also makes reference to
133. Id.at 248.
134. Id.
135. CLOSEN, supra note 18, at 8-23.

136. 6 U.L.A. at 248.
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an adjudication that one is unable to manage his or her estate, it
appears that the previous reference may be broad enough to include
those cases where one is declared a lunatic or insane because one
is a threat to the safety and well-being of oneself or others. If this
interpretation of the subsection is accurate, it is too broad. Mental
incapacity that does not go to the ability of one to conduct or manage
business and commercial affairs should not serve as a basis for the
dissolution of a partnership.'" That is why the UPA, under Section
32(1)(a), regards insanity as a cause for the dissolution of a general
partnership only where a court in its discretion concludes that the
partnership should be dissolved. Admittedly, the 1916 ULPA in Section 20 identified insanity of a general partner as an automatic cause
of dissolution. Such broad treatment is inappropriate. Yet, simply
because the erroneous treatment of the matter has been around for
a long time does not justify its continuation in Section 402. At least,
Section 402 clarifies that there needs to be an adjudication in order
for mental incapacity to constitute an event leading to dissolution,
whereas the 1916 ULPA merely referred to insanity with no express
statement that an adjudication was necessary.
Section 403-General Powers and Liabilities
1976 ULPA
Except as provided in this Act or in the partnership agreement, a
general partner of a limited partnership has the rights and powers
and is subject to the restrictions and liabilities of a partner in a partnership without limited partners.
1985 ULPA and S.B. 1075
(a) Except as provided in this Act or in the partnership agreement, a general partner of a limited partnership has the rights and
powers and is subject to the restrictions of a partner in a partnership without limited partners.
(b) Except as provided in this Act, a general partner of a limited
partnership has the liabilities of a partner in a partnership without
limited partners to persons other than the partnership and the other
partners. Except as provided in this Act or in the partnership agreement, a general partner of a limited partnership has the liabilities
of a partner in a partnership without limited partners to the partnership and to the other partners.
Taken literally, the 1976 form of Section 403 permits the part137. See, Raymond v. Vaughn, 128 Ill. 256, 21 N.E. 566 (1889).
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ners to reverse the fundamental notion in partnership law that a general
partner has sweeping personal accountability for obligations of the
enterprise.' 38 That is why the new language has been proposed to
eliminate this blunder by the Commissioners. The wording of Section
403 of the 1985 ULPA and S.B. 1075 does not change the law under
Section 9(1) of the 1916 ULPA.' 3 9 The expanded language of subsection (b) of the 1985 ULPA and S.B. 1075 clarifies the law. Note that
the first sentence of subsection (b) begins with the phrase "except
as provided in this Act," while the second sentence commences with
the phrase "except as provided in this Act or in the partnership agreement." The first sentence treats the subject of the liability of generals
to outside parties; the second sentence treats the subject of the liability
of generals to the partnership and insiders.
Such treatment is appropriate because the partners should be entitled to decide among themselves about their liabilities, although outsiders should not be bound thereby. Under Section 18(b) of the UPA,
general partners are entitled to seek indemnification from the partnership (which is to say, from all of the partners) for costs and expenses incurred in the course of the business (as noted earlier). The
partners (both general and limited) in a limited partnership should
be entitled to decide among themselves how liabilities will be shared.
Not only is such an approach not prohibited by the statutes, but it
is encouraged by and is consistent with Section 403. As was pointed
out earlier, Delaware has adopted an indemnification provision, and
such a provision might be an especially attractive device to help assure
limited partners that they will not become the victims of the uncertain concept of general partner liability for taking part in the control
of the business.
Section 404-Contributions by General Partner

1976 ULPA, 1985 ULPA, and S.B. 1075
A general partner of a limited partnership may make contributions
to the partnership and share in the profits and losses of, and in
distributions from, the limited partnership as a general partner. A
general partner also may make contributions to and share in profits,
losses, and distributions as a limited partner. A person who is both
a general partner and a limited partner has the rights and powers,
and is subject to the restrictions and liabilities, of a general partner
and, except as provided in the partnership agreement, also has the
138. See, Basile (1986), supra note 22, at 586-587.
139. See, 6 U.L.A. at 249.
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powers, and is subject to the restrictions, of a limited partner to
the extent of his participation in the partnership as a limited partner.
Section 404 simply continues the law of the 1916 ULPA, Section
12, which permitted one party to be both a general and limited partner in a single limited partnership."" ° Of course, that party would
be subject to the liability of a general partner. Why should a party
desire to occupy both positions? Such party might want to place more
assets in the limited partner category in order to obtain the tax advantages of limited partner status, in order to more easily sell or assign
portions of the limited partner's financial interest, or in order to have
some priority upon the dissolution and liquidation of the business
(depending upon how the partnership agreement is written).
Section 405-Voting

1976 ULPA, 1985 ULPA, and S.B. 1075
The partnership agreement may grant to all or certain identified
general partners the right to vote (on a per capita or any other basis),
separately or with all or any class of the limited partners, on any
matter.
This section did not appear in the 1916 ULPA.' 4 ' The purpose
is to make clear that voting arrangements are matters upon which
the partners may, and should, agree in the partnership contract. The
partners are free to establish as detailed an arrangement as they wish
with regard to voting.
However, a problem may arise when the agreement does not provide how voting shall be conducted. Neither the 1916 law nor the
three statutes under consideration answer this question, and hopefully the partners would not be so foolish as to ignore such a basic
issue in their partnership agreement. However, it may happen that
this subject will not be covered. If so, a really difficult problem is
confronted, and it is one to which there is no clear answer. Part of
the difficulty stems from the elimination of the only statement in the
1916 ULPA about voting rights (Section 9(1)). Usually, the analytical
approach to the sort of problem confronted here is to look to the
UPA to fill in the gap in the limited partnership law, because Section
6(2) of the UPA states that it "shall apply to limited partnerships,"
without a qualification about its application only to general partners.1 2
Thus, the UPA seems to apply to both general and limited partners
140. Id. at 251.
141. Id.
142. See also, 1976 and 1985 U.L.P.A., Section 1105.
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alike. Unfortunately, the UPA is unsatisfactory in the context of the
voting aspect of a limited partnership. All partners would have an
equal vote under Section 18(e) of the UPA, regardless of their status
as general or limited partners and regardless of the amount of their
capital investments. That is an easy matter. The far more troublesome
issue is the determination of what questions would require a vote to
be held (or could general partners simply decide most issues as part
of their duties of managing the ordinary operation of the enterprise?).
The UPA is not well equipped to deal with this problem because all
generals are assumed to have duties to oversee the conduct of a general
partnership business, while limited partners are not commonly thought
of in the same way in a limited partnership setting. The UPA in Section 18(h) provides that the business can go forward until a dispute
arises, at which point the matter in dispute is resolved as follows.
Ordinary business matters on which there is disagreement are to be
decided by a majority vote, and extraordinary business decisions will
require unanimous approval.
Under the modern view of the limited partnership form of
business, and especially under the extensive list of permissible voting
rights of limited partners in Section 303, perhaps limited partners in
the absence of an agreement to the contrary should be regarded as
possessing an equal right to vote on all issues involved in the running
of the business. Yet, it would become unbearably cumbersome to conduct a formal vote on literally every matter of discretion or judgment that arose in the course of the business. The partners will be
well advised to include an extensive and thoughtful provision on voting
procedures and rights. Section 405 should be expanded in anticipation of the case in which partners have left these concerns unaddressed.
After all, the statutes under consideration have resolved concerns in
anticipation that the partners will not agree on such matters as the
sharing of profits, losses, and distributions in Sections 503 and 504.
There is no good reason not to address more completely the questions about voting. As suggested earlier, the section on voting should
be moved to the area for general provisions in Article 1.
ARTICLE

5

FINANCE

Section 501-Form of Contribution

1976 ULPA, 1985 ULPA, and S.B. 1075
The contribution of a partner may be in cash, property, or services
rendered, or a promissory note or other obligation to contribute cash
or property or to perform services.
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Section 501 parallels somewhat the opportunities to invest in the
corporation setting, ' and demonstrates the far less paternal nature
of the new limited partnership statutes. Even the Illinois corporation
law does not go so far as Section 501, for the corporation statute
allows shares to be "paid, in whole or in part, in money, in other
property, tangible or intangible, or in labor or services actually performed for the 'corporation."" The 1916 ULPA narrowly restricted
what could constitute the contribution of a limited partner. That law
provided in Section 4 that the contribution of a limited partner could
"be cash or other property, but not services." The clear intention
of the law was to mandate that a limited partner, who is merely an
investor, must presently put some investment at risk. The statute required a tangible capital contribution. It was even thought that a promissory note would not qualify as "other property" under the conservative view of the nature of a limited partner's status in the enterprise. Neither services that had been actually performed nor the pledge
of future services were permissible as a contribution by a limited partner. The popular opinion at that time was undoubtedly that the rendition of services as a contribution could lead to serious problems.
There was the concern that limited partners who contributed services
might encounter the risk of general partner liability for taking part
in the control of the enterprises. The valuation of services is a more
difficult matter than the valuation of cash and other tangible property. Also, there is always the uncertainty surrounding services to
be rendered, because they might not be rendered in a timely fashion,
they might not be rendered in a satisfactory fashion, or they might
not be rendered at all prior to the dissolution and liquidation of the
business.
Section 501 represents a complete reversal of the attitude about
the nature of the capital investment. A promise to contribute cash
or property in the future and a promissory note are recognized as
acceptable forms of contribution. If those obligations are not honored
by limited partners, Section 502 allows the limited partnership to seek
the cash equivalent of such dishonored commitments. Services and
promises to render services are now recognized as acceptable forms
of contributions by limited partners. While the concern today about
the real risk that a limited partner will be held accountable for tak-

143. See, e.g., I.B.C.A., Section 6.30; M.B.C.A., Section 6.21 (b), (c), (d). See
the discussion of the corporate comparison regarding contributions, as well as the
form of contributions uider the 1916 and 1976 ULPA, in Hecker (1981), supra note
29 at 579-586.

144. I.B.C.A., Section 6.30.
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ing part in the control of the business should be virtually nonexistent, there remains the question about pledges of services and whether
they will actually be honored. As well, there continues to be somewhat
greater difficulty in placing an accurate valuation upon services than
upon cash or other property. Although Section 502 provides that the
limited partnership can seek the cash equivalent of the unperformed
portion of services from limited partners, Section 501 presents a much
greater danger to limited partnerships than the conservative approach
of the 1916 act. Under the 1916 law, the capital was at hand. Under
Section 501, if substantial amounts of the capital are pledged in one
form or another, and if limited partners dishonor those pledges, the
limited partnership faces the difficult task of having to collect from
such partners. And, debt collection is a very uncertain thing. Perhaps
consideration should be given to the inclusion in the statutes of a
5
provision comparable to the escrow concept in corporation law.",
On the other hand, it should be emphatically pointed out that business
people who share the concern that pledges might not be honored can
simply refuse to accept such pledges as a form of contribution. Section 501 does not require acceptance of such pledges, but allows the
enterprise to determine what it will accept as a contribution.
Section 502-Liability for Contribution
1976 ULPA
(a) Except as provided in the certificate of limited partnership,
a partner is obligated to the limited partnership to perform any promise to contribute cash or property or to perform services, even if
he is unable to perform because of death, disability or any other
reason. If a partner does not make the required contribution of property or services, he is obligated at the option of the limited partnership to contribute cash equal to that portion of the value (as
stated in the certificate of limited partnership) of the stated contribution that has not been made.
(b) Unless otherwise provided in the partnership agreement, the
obligation of a partner to make a contribution or return money or
other property paid or distributed in violation of this Act may be
compromised only by consent of all the partners. Notwithstanding
the compromise, a creditor of a limited partnership who extends
credit, or whose claim arises, after the filing of the certificate of
limited partnership or an amendment thereto which, in either case,
reflects the obligation, and before the amendment or cancellation
thereof to reflect the compromise, may enforce the original
obligation.
145. See, e.g., M.B.C.A., Section 6.21(b), (e). See also, 1.B.C.A., Section 6.30.
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1985 ULPA
(a) No promise by a limited partner to contribute to the limited
partnership is enforceable unless set out in a writing signed by the
limited partner.
(b) Except as provided in the partnership agreement, a partner
is obligated to the limited partnership to perform any enforceable
promise to contribute cash or property or to perform services, even
if he is unable to perform because of death, disability or any other
reason. If a partner does not make the required contribution of property or services, he is obligated at the option of the limited partnership, to contribute cash equal to that portion of the value (as
stated in the partnership records required to be kept pursuant to
Section 105) of the stated contribution that has not been made.
(c) Unless otherwise provided in the partnership agreement, the
obligation of a partner to make a contribution or return money or
other property paid or distributed in violation of this Act may be
compromised only by consent of all the partners. Notwithstanding
the compromise, a creditor of a limited partnership who extends
credit or otherwise acts in reliance on that obligation after the partner signs a writing which reflects the obligation and before the
amendment or cancellation thereof to reflect the compromise may
enforce the original obligation.
S.B. 1075
(a) [same as (b) of 1985 ULPA, except adds the word "agreed"
before "value" and changes "Section 105" to "Section 104"]
(b) [same as (c) of 1985 ULPA]
As noted above, Section 502 is an expansion upon a similar provision in the 1916 act (Section 17).l46 Interestingly, the 1916 act in
Section 17(1) contemplated that a limited partner might agree to make
a future contribution of cash or other property and that such partner
had liability to the partnership for any unpaid portion of such future
commitment. The purpose of Section 502 is to make clear that the
limited partnership may seek the cash equivalent of all kinds of
dishonored promises with respect to the making of capital contributions. Of course, this provision cannot be regarded as a guarantee
that the limited partnership will ever recover upon dishonored promises of capital contributions.
The three statutes under consideration are quite similar in
substance. The language of the three statutes is slightly different in
146. 6 U.L.A. at 252. See also, Hecker (1981), supra note 29, at 586-599.
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order to accommodate the different approaches with regard to the
length of the certificate of limited partnership. The only other difference is in subsection (a) of the 1985 statute. The notion embodied
there undoubtedly relates to concerns about future capital contributions sought from limited partners. Such undertakings would have
to be set out in writing and signed by limited partners. S.B. 1075
omits this provision.
The last sentence of subsection (c) of the 1985 law and of subsection (b) of S.B. 1075 seems useless, since as a practical matter, a
creditor will not be in the position to rely on an obligation to make
a contribution, when the creditor has no way of knowing about such
an obligation. The publicly filed certificate of limited partnership will
not identify such a commitment, and the other records of the business
will not be accessible to the creditor.
Section 503-Sharing of Profits and Losses

1976 ULPA
The profits and losses of a limited partnership shall be allocated
among the partners, and among classes of partners, in the manner
provided in the partnership agreement. If the partnership agreement
does not so provide, profits and losses shall be allocated on the basis
of the value (as stated in the certificate of limited partnership). of
the contributions made by each partner to the extent they have been
received by the partnership and have not been returned.

1985 ULPA
The profits and losses of a limited partnership shall be allocated
among the partners, and among classes of partners, in the manner
provided in writing in the partnership agreement. If the partnership
agreement does not so provide in writing, profits and losses shall
be allocated on the basis of the value (as stated in the partnership
records required to be kept pursuant to Section 105) of the contributions made by each partner to the extent they have been received by the partnership and have not been returned.

S.B. 1075
The profits and losses of a limited partnership shall be allocated
among the partners, and among classes of partners, in the manner
provided in the partnership agreement. If the partnership agreement
does not so provide, profits and losses shall be allocated on the basis
of the value (as stated in the records of the limited partnership required to be kept pursuant to Section 104) of the contributions made
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by each partner to the extent they have been received by the partnership and have not been returned.
Incredibly, the 1916 ULPA contained no provision on the sharing of profits and losses."' The consequence was that, absent an agreement between the partners to the contrary, profits would have been
shared equally, and losses would have been shared in the same proportion as profits. This plan is the one incorporated in the UPA,
Section 18(a), and applicable to limited partnerships under the old
law. Incidentally, the UPA approach to the sharing of losses was quite
insightful. Often, when people embark upon a business enterprise,
they think only in terms of generating profits, and the division of
profits is almost always the subject of a term of the partnership agreement. To the contrary, the subject of the prospect of suffering losses
often remains unaddressed (unless the allocation of losses is motivated
by favorable tax consequences). This explanation suggests the appropriate response of the UPA. The three statutory sections quoted
above are basically alike. The chief differences are with respect to
the different treatments of the certificate of limited partnership.
It is a worthwhile addition for the new laws to expressly deal
with the matter of the sharing of profits and losses. Moreover, the
proportionate sharing of profits is a sound approach to the issue,
although little sympathy should be shown for business partners who
are so short-sighted that they fail to write a thorough agreement addressing something so basic as the sharing of profits. However, the
UPA method of allocating losses seems preferable to the approach
of Section 503. The UPA recognizes the inclination to focus on profits, rather than on losses. Losses ought to be shared in the same
proportion as profits. Instead, Section 503 provides that losses will
be shared in proportion to the capital investment.
There is one twist to the approach of Section 503 that seems
troublesome. Note that profits and losses are to be shared in proportion to the capital investment "to the extent [that the contributions]
have been received by the partnership and have not been returned."
The meaning of that language is imprecise. Presumably, the drafters
had in mind the notion of fairness. That is, if profits and losses are
to be shared in proportion to the capital contribution, it seems only
fair to allocate such profits and losses by measuring the capital contribution as it truly exists (by taking into account actual payments
made and amounts returned).
147. 6 U.L.A. at 253. For a thorough discussion of the allocation of profits
and losses under the 1916 ULPA and the 1976 ULPA, see Hecker (1981), supra
note 29, at 599-608.
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Let us consider some possibilities. Preliminarily, it should be
remembered that neither this-section nor any other section of the
statutes under consideration purport to address tax issues in any direct
way. Other state and federal laws will govern tax issues. With regard
to non-tax losses, limited partners do not suffer losses beyond the
level of their investments, for they are insulated from that liability.
Let us assume the case of a limited partner who has pledged a contribution but not actually made any of it or who has received the
return of the entire capital contribution but remains a limited partner. With respect to profits in the proposed example, the limited partner would receive no share in any profits generated. This is not fair
treatment of the limited partner, if such partner's capital had been
used to get the business underway where the business had become
so profitable that there were sufficient assets to return the contribution to the limited partner. This is also an inequitable result where
the pledge by the limited partner of a future investment served as
an important inducement to others to invest in the enterprise. Section 503 seems to revert to the conservative past under the 1916 law,
which insisted upon a present investment to be put at risk in order
for one to qualify as a limited partner. Section 503 says that, unless
one actually has something at risk, one may not profit.
Next, let us assume the case of a general partner who has pledged
a contribution but has not actually made any of it, who has received
the entire return of the contribution that had been made, or who
is not required to make any ordinary contribution at all (such as commonly occurs in both limited and general partnership settings where
the partner has a famous name, brings important goodwill, or manages
the business). Again, as pondered above, is it fair treatment of such
a general partner to deny any profits? The more important question,
though, is with regard to losses. The nature of general partnership
status is such that those partners are subject to liability beyond the
amount of their capital investments in the business. General partners
assume the risk of full personal liability for the obligations of the
business. Section 503 may change this fundamental partnership concept in this illustration. In the proposed example, would the general
partner have no personal liability for losses of the business? It seems
unimaginable that the drafters of Section 503 would have gone so
far and would have done so by such innocuous language. Yet, Section 503 must mean something. Exactly what it means regarding general
partners and business losses is unclear. At a minimum, it appears
to mean that, as between the partners (both limited and general), the
general partner in the above illustration would suffer no losses. While
a third party might be entitled to recover from the general on a
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business obligation, all of the other partners are bound to fully indemnify the general in the example.4' Such complete indemnification is contrary to the doctrine of indemnification approved in Section 18(b) of the UPA. There, indemnification of a partner is not
complete. The partner would share some loss since the partnership
has the obligation to indemnify and the partner (as an interest-holding
member) would necessarily bare a portion of the loss.
Section 504-Sharing of Distributions
1976 ULPA
Distributions of cash or other assets of a limited partnership shall
be allocated among the partners, and among classes of partners, in
the manner provided in the partnership agreement. If the partner-

ship agreement does not so provide, distributions shall be made on
the basis of the value (as stated in the certificate of limited partnership) of the contributions made by each partner to the extent they
have been received by the partnership and have not been returned.
1985 ULPA
Distributions of cash or other assets of a limited partnership shall

be allocated among the partners, and among classes of partners, in
the manner provided in writing in the partnership agreement. If the
partnership agreement does not so provide in writing, distributions
shall be made on the basis of the value (as stated in the partnership
records required to be kept pursuant to Section 104) of the contributions made by each partner to the extent they have been received by the partnership and have not been returned.
S.B. 1075
Distributions of cash or other assets of a limited partnership shall
be allocated among the partners, and among classes of partners, in
the manner provided in the partnership agreement. If the partnership agreement does not so provide, distributions shall be made on
the basis of the value (as stated in the records of the limited part148. The statement that a third party "might" be entitled to recover from the
general partner was not an accidental choice of language. Although the general rule
is that an outsider dealing with a partnership can look to the general partners (who
have personal liability for the business obligations), Section 503 puts such outsiders
on notice that they cannot look to the personal assets of the general in the situation
illustrated. In the example, Section 503 means that the general would have no right
to any profits and would have no liability for any losses. See Shapiro, supra note
29, at 562-563.

1986:205]

LIMITED PARTNERSHIP REFORM

nership required to be kept pursuant to Section 104) of the contributions made by each partner to the extent they have been received by the partnership and have not been returned.
The 1916 ULPA contained no provision on the sharing of distributions.'4 9 Section 504 establishes the same method for sharing of
distributions as was established in Section 503 for the sharing of profits and losses. The separate treatment of the sharing of distributions
emphasizes that the partners may formulate a different scheme for
sharing of profits and losses than they may establish for the sharing
of distributions." ' As already noted, "distribution" is not defined
in Section 101.
"Distribution" as used throughout the new statutes appears to
refer to actual payments of cash and property, as opposed to the
mere bookkeeping-level allocation of profits and losses that is possible under Section 503. A profit might be generated, but that profit
may be rolled back into the business for expansion purposes. A loss
may be attributable to creative record-keeping and accounting methods
and be allocated among partners to achieve favorable tax consequences.
Such profits and losses should not be regarded as distributions. This
view is supported by the selection of the words "cash or other assets"
in Section 504. Hence, "distribution" means the actual payment of
cash or other assets of the enterprise to a partner for such partner's
claims to return of the contribution and/or for profits. Distribution
does not include such transactions as the payment of wages or salaries
to partners who have served as employees, the repayment for loans
or other business dealings of partners with the firm, or the loaning
of money or property to partners where such is to be repaid or
returned.
ARTICLE

6

DISTRIBUTIONS AND WITHDRAWAL
Section 601-Interim Distributions

1976 ULPA
Except as provided in this Article, a partner is entitled to receive
distributions from a limited partnership before his withdrawal from
149. Id. at 562. For a thorough discussion of the allocation of distributions
under the 1916 and 1976 acts, see Hecker (1981), supra note 29, at 599-608.
150. Id. See also Partnership Law Committee of State Bar of Texas, Limited
Partnership:Model Agreement and Certificate with Commentaries, 26 S. TEx. L.J.
25, 47-52.
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the limited partnership and before the dissolution and winding up
thereof:
(1) to the extent and at the times or upon the happening of
the events specified in the partnership agreement; and
(2) if any distribution constitutes a return of any part of his
contribution under Section 608(c), to the extent and at the times
or upon the happening of the events specified in the certificate of
limited partnership.
1985 ULPA
[same, 'except that subsection (2) is omitted and subsection (1) is
not numbered]
S.B. 1075
Except as provided in this Article, a partner is entitled to receive
distributions for a limited partnership before his or her withdrawal
from the partnership and before the dissolution and winding up
thereof to the extent and at the times or upon the happening of
the events specified in the partnership agreement; but if any distribution constitutes a return of any part of his or her contribution under
Section 608(c), to the extent and at the times or upon the happening
of the events specified in the partnership agreement.
Although not saying so very plainly, the 1916 ULPA had suggested that a capital contribution could be returned in whole or in
part prior to the dissolution and winding up of a business,'" and
such a procedure is not unusual. Either by their initial partnership
contract or by subsequent agreement, partners may wish to have their
investment returned, if the business can afford to do so and to con-

tinue in operation. Section 601 is a new provision'

2

undoubtedly in-

cluded for the purpose of clarifying that this arrangement is proper.
It is also proper to make the actual payments of profits in cash or
assets as agreed during the continuation of the business, and Section
601 covers this matter as well.
Section 602-Withdrawal of General Partner
1976 ULPA and 1985 ULPA
A general partner may withdraw from a limited partnership at any
time by giving written notice to the other partners, but if the
151. 1916 ULPA, Sections 16(l)(c), (2), and 17(4).
152. 6 U.L.A., at 255. See also the analysis of Section 601 in Hecker (1981),
supra note 29, at 602-08.
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withdrawal violates the partnership agreement, the limited partnership may recover from the withdrawing general partner damages for
breach of the partnership agreement and offset the damages against
the amount otherwise distributable to him.
S.B. 1075
[same, except add "or her in addition to any remedies otherwise
available under applicable law."]
Although Section 602 is a new provision in the ULPA,'5 3 its basic
concept is embodied in Sections 31(2) and 38 of the UPA. It is a
well established doctrine in both agency and partnership law that,
a party has the power to end an agency or partnership relationship
at any time, by withdrawing. However, the party may not have the
right to do so, and may be subject to liability for breach of the agency
or partnership contract for doing so."' The UPA, Section 38, provides that the remaining partners are entitled to continue the business
and provides for sanctions against the withdrawing partner who thereby
commits a breach of the partnership agreement (including offsetting
the damages caused against the amount owing to the partner from
the partnership). The terms of Section 602 and Section 801 would
permit the remaining partners to continue the business and to offset
the damages for breach of the partnership contract against any amount
owed to the withdrawing partner. Nevertheless, it must be emphasized that the impact of intentional breach of the partnership agreement by the withdrawal of a general partner might, as a practical
matter, cause a dissolution and liquidation of the business under both
the UPA and the three versions of the limited partnership statutes
under consideration.'"
Section 603-Withdrawal of Limited Partner

1976 ULPA
A limited partner may withdraw from a limited partnership at the
time or upon the happening of events specified in the certificate of

limited partnership and in accordance with the partnership agree-

153. Id. See also the treatment of Sections 602 and 603 in Hecker (1981), supra
note 29, at 608-16.
154. M. CLosEN, supra note 9, at 93.
155. Dissolution and liquidation could be caused if the partnership were unable
to raise sufficient funds to pay the withdrawing partner. The firm would be forced
to liquidate its assets to pay the partner.
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ment. If the certificate does not specify the time or the events upon
the happening of which a limited partner may withdraw or a definite
time for the dissolution and winding up of the limited partnership,
a limited partner may withdraw upon not less than 6 months' prior
written notice to each general partner at his address on the books
of the limited partnership at its office in this State.
1985 ULPA
A limited partner may withdraw from a limited partnership at the
time or upon the happening of events specified in writing in the
partnership agreement. If the agreement does not specify in writing
the time or the events upon the happening of which a limited partner may withdraw or a definite time for the dissolution and winding
up of the limited partnership, a limited partner may withdraw upon
not less than 6 months' prior written notice to each general partner
at his address on the books of the limited partnership at its office
in this State.
S.B. 1075
[same as 1976 ULPA, except omits references to "in writing" in
both sentences and omits last six words "at its office in this State."]
Section 603 is merely a carry over from Section 16(c) of the 1916
statute,' 56 and the three versions of Section 603 are basically the same.
Even in the unlikely event that a limited partnership is at-will, a limited
partner cannot cause an immediate dissolution of the business. Instead, the limited partner must give six months advance written notice
of the intention to withdraw, and Section 604 provides that the partner is entitled to receive any appropriate distribution within a
reasonable time thereafter. Thus, a business would not have to be
dissolved and liquidated if it were able to assemble enough surplus
revenue to satisfy the withdrawing limited partner's entitlement to the
return of the capital investment and appropriate profits. On the other
hand, if the assets of the business were insufficient to satisfy the
withdrawing partner, the business would have to be dissolved and
liquidated in order to satisfy the legitimate request for a distribution
upon withdrawal of a limited partner under Section 603.
Section 604-Distribution Upon Withdrawal
1976 ULPA,

1985 ULPA, and S.B. 1075

Except as provided in this Article, upon withdrawal any withdraw156. 6 U.L.A., at 255. See also the discussion of Sections 602 and 603 in Hecker
(1981), supra note 29, at 608-16.

1986:2051

LIMITED PARTNERSHIP REFORM

ing partner is entitled to receive any distribution to which he is entitled under the partnership agreement and, if not otherwise provided in the agreement, he is entitled to receive, within a reasonable
time after withdrawal, the fair value of his interest in the limited
partnership as of the date of withdrawal based upon his right to
share in distributions from the limited partnership.
In some instances, Section 604 will become an important new
provision of the law of limited partnerships. It establishes the share
that a withdrawing partner is entitled to receive in the absence of
an agreement on the topic, and fixes the time at which the partner
is entitled to such payment. When the agreement of the partners does
not speak to the issue, a withdrawing partner is entitled to the partner's interest in the limited partnership. That interest is defined in
Section 101 to be the share of profits and losses and the right to
receive a return of the contribution, provided there are sufficient assets
to pay profits and to return the capital investment. Section 603 states
that the partner is entitled to the fair value of the interest. What
does fair value mean? How is it to be calculated? The statute provides only that is is to be calculated "as of the date of withdrawal
based upon the right to share in distributions from the limited partnership." Finally, Section 603 provides that the payment is to be made
within a reasonable time after withdrawal of the partner. Undue delay
in making the payment would risk a suit for breach of fiduciary duty,
suit for interest on the amount of the payment for the time period
of the unreasonable delay,' and/or suit for breach of contract for
consequential damages if a prospective investment opportunity had
been lost and if the other partners or partnership knew of the use
to which the payment was to be put.
Section 605-Distribution in Kind
1976 ULPA
Except as provided in the certificate of limited partnership, a
partner, regardless of the nature of his contribution, has no right
to demand and receive any distribution from a limited partnership
in any form other than cash. Except as provided in the partnership
agreement, a partner may not be compelled to accept a distribution
of any asset in kind from a limited partnership to the extent that
the percentage of the asset distributed to him exceeds a percentage
of that asset which is equal to the percentage in which he shares
in distributions from the limited partnership.
II1.App. 3d 563, 474 N.E.2d 759 (1984);
465 N.E.2d 642 (1984).
193,
3d
Horwitz v. Ritholz, 125 I11.App.
157. See, e.g., Weaver v. Watson, 130
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1985 ULPA and S.B. 1075
Except as provided in writing in the partnership agreement, a partner, regardless of the nature of his contribution, has no right to
demand and receive any distribution from a limited partnership in
any form other than cash. [same second sentence adding "in writing"
after "provided"].
A well-established proposition of partnership law is that, when
a contribution is made by a partner, that property immediately converts to partnership property so that the contributing partner no longer
has any claim to the specific property (provided there is no agreement to the contrary).' 8 Furthermore, since other assets of the business
belong to the partnership and not even proportionately to the individual
partners, a partner should not be permitted to demand payment in
kind from any assets upon the partner's withdrawal from the business.
Consequently, both Section 38(1) of the UPA and Section 16(3) of
the 1916 ULPA provided that a partner could not demand a distribution from a partnership in any form other than cash. This basic and
very sensible doctrine has been continued in the first sentence of Section 605. '"1
However, the second sentence of Section 605 is new and bizarre.
What does it mean to provide "to the extent that the percentage of
the asset distributed to him exceeds a percentage of that asset which
is equal to the percentage in which he shares in distributions from
the limited partnership?" The drafters intended this sentence "to protect a limited partner (and the remaining partners) against a distribution in kind of more than his share of particular assets."'" This purpose is important in two respects. First, a partner should be reluctant
to accept a distribution of more than the partner is entitled to receive,
for the partner would then have continuing liability for the excess
value to creditors who would be owed for transactions dating to the
period when the assets or the partner were part of the business. Second, a partner would not want to be forced to become the sole owner
of an undesirable asset. Unfortunately, the convoluted language of
Section 605 is not so clear as the drafters may have intended. If taken
literally, a limited partner would never have to accept as sole owner
an in-kind distribution so long as the limited partner were entitled
to receive less than 100% of a distribution from the limited partner158. M. CLOSEN, supra note 9, at 473.
159. 6 U.L.A., at 257.
160. Id.
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ship. Even if this language was intended to apply in cases where
numbers of identical goods might be divided among the partners, the
drafters did not accomplish what they set out to do. The reason is
that every individual item could be regarded as a separate asset,' 6 '
and a partner could therefore refuse to accept the item as a proper
in-kind distribution.,
Is there a circular effect here? That is, if the second sentence
of Section 605 is intended to require a partner to accept an in-kind
distribution of Only a proportionate share of an asset, the sole circumstance in which such a distribution is likely to occur is where
all of the partners accept an in-kind distribution of an asset to the
extent of their respective ownership interests in the firm and where
all of the partners, therefore, share ownership of the asset. Effectively, the co-owners would be partners with regard to the asset in
question.
General recognition of the opportunity-for in-kind distributions
could be a trap for unwary limited partners. Since general partners
run the business, including distributions during the ordinary conduct
of the business and liquidations upon a dissolution of the business,
general partners might attempt to use the opportunity as a device by
which to dump undesirable items of inventory, machinery, and other
property upon relatively powerless limited partners. This tactic would
further benefit the general partners because it would reduce the burden
of having to convert such items into cash for distribution to the limited
partners. Thus, if there is to be a recognition of the right of the enterprise to mandate in-kind distributions, some restrictions must accompany such right.
Allowing a business to force an in-kind distribution upon partners is 'a radical departure from fair and standard business practices.
Neither the UPA nor the 1916 ULPA permitted the partnership to
force such a distribution, and the approach of those two statutes seems
wise. The language of the second sentence of Section 605 should be
modified by abolishing the authority of the partnership to force an
in-kind distribution. That sentence should then read as follows: "Except as provided in the partnership agreement, a partner may not be
compelled to accept a distribution of any asset in-kind from a limited
partnership.

161. Perhaps, "asset" could be regarded as a commercial unit, but the drafters
could easily have said so if that was intended. See, e.g., UNIFORM COMMERCIAL CODE
Section 2-601 (?) which allows a buyer under certain circumstances'to "accept any

commercial unit or units."

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

Section 606-Right to Distribution

1976 ULPA, 1985 ULPA, and S.B. - 1075
At the time a partner becomes entitled to receive a distribution, he
has the status of, and is entitled to all remedies available to, a
creditor of the limited partnership with respect to the distribution.
Section 606 represents another change along the theme of reducing the paternal nature of the partnership statute. Rather than grant
any special priority or extraordinary remedy when a partner has not
received a distribution to which the partner is entitled (as the 1916
ULPA had done in Section 16(4)(a)), the partner stands in the same
position as a creditor of the partnership. The drafters of Section 606
adopted the position that "[i]t is more appropriate for the partner
to simply sue as an ordinary creditor and obtain a judgment.'" 6 It
should be emphasized, however, that this section applies to an ongoing business, as opposed to a business that has encountered a dissolution and is engaged in the liquidation process. In the latter situation,
partners who are creditors because of their entitlement to payment
for distributions are treated differently from non-partner creditors and
partners who are creditors because of other business transactions with
the enterprise, under Section 804.
Section 607-Limitations on Distribution

1976 ULPA, 1985 ULPA, and S.B. 1075
A partner may not receive a distribution from a limited partnership
to the extent that, after giving effect to the distribution, all liabilities
of the limited partnership, other than liabilities to partners on account of their partnership interests, exceed the fair value of the partnership assets.
The substance of Section 607 dealing with restrictions on the actual payment of distributions is a classic corporate law notion.'16
Basically the same restrictions were included in the 1916 ULPA in
Section 15 regarding payment of profits and in Section 16(1)(a) regarding return of contributions. 16
Interestingly, the liberal new statutes have retained this conservative position in favor of creditors of the business. A cautionary
162. 6 U.L.A., at 257.

163. See, e.g., I.B.C.A., Section 9.10(c); M.B.C.A., Section 6.40(c).
164. 6 U.L.A., at 257. Regarding the restrictions under the 1916 and 1976 laws,
see Hecker (1981), supra note 29, at 618-624.
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reminder is warranted here. Section 607 refers to distributions only
(as discussed during the analysis of Section 504 above), not to payment of salaries to.partners who are employees, or to payment of
obligations owned to partners for other business transactions with the
enterprise.
No penalty is announced for violating Section 607. Under the
1916 ULPA, Section 17(2)(b) provided that a limited partner held as
a trustee for the enterprise any money or property "wrongfully paid
or conveyed to him on account of his contribution." Moreover, the
constructive trust device is the remedy commonly employed to protect against breach of fiduciary duties in ordinary agency settings.16 5
Even in the absence of an express provision in the new statutes, such
remedy is appropriate to protect the firm from intentional or negligent
mispayments of distributions.
Section 608-Liability Upon Return of Contribution
1976 ULPA
(a) If a partner has received the return of any part of his contribution without violation of the partnership agreement or this Act,
he is liable to the limited partnership for a period of one year
thereafter for the amount of the returned contribution, but only to
the extent necessary to discharge the limited partnership's liabilities
to creditors who extended credit to the limited partnership during
the period the contribution was held by the partnership.
(b) If a partner has received the return of any part of his contribution in violation of the partnership agreement or this Act, he
is liable to the limited partnership for a period of 6 years thereafter
for the amount of the contribution wrongfully returned.
(c) A partner receives a return on his contribution to the extent
that a distribution to him reduces his share of the fair value of the
net assets of the limited partnership below the value (as set forth
in the certificate of. limited partnership) of his contribution which
has not been distributed to him.
1985 ULPA
(a) [same].
(b) [same].
(c) A partner receives a return on his contribution to the extent
that a distribution to him reduces his share of the fair value of the
net assets of the limited partnership below the value (as set forth
165. See, e.g., Funk v. Tifft, 515 F.2d 23 (9th Cir. 1975); County of Cook

v. Barrett, 36 111. App. 3d 623, 344 N.E.2d 540 (1st Dist. 1975).
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in the partnership records required to be kept pursuant to Section
105) of his contribution which has not been distributed to him.
S.B. 1075
(a) [same, except adds the certificate of limited partnership to
the partnership agreement and this Act].
(b) [same, except adds the certificate of limited partnership to
the partnership agreement and this Act].
(c) [same as 1985 ULPA, except changes "Section 105" to "Section 104"].
The statute of limitations aspect of Section 608 is a worthwhile
addition to the law of limited partnerships. Neither the UPA nor the
1916 ULPA contains a statute of limitations with regard to the return
of a partner's investment, 66 although the ULPA under Section 17
did provide that, under some circumstances, a limited partner had
continuing liability even for a returned contribution. The three statutes
quoted above are basically alike, except for their different treatment
of the certificate of limited partnership.
ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS

Section 701-Nature of Partnership Interest

1976 ULPA, 1985 ULPA, and S.B. 1075
A partnership interest is personal property.

Substantively, Section 701 is basically the same as Section 18 of
the ULPA and Section 26 of the UPA.'6 7 A partnership interest is
defined in Section 101 to be the right of a partner to share in profits
and losses and the return of the contribution. The reason that the
interest is declared to be personal property is to avoid any complications where real estate is involved. Thus, even where the sole asset
of a partnership is real estate, a partner's interest in that business
is regarded as personal property. '6 The effect is a schizophrenic approach to real estate in the area of partnership law. Real estate is
treated as real estate 'with regard to its status as an asset of the
166. 6 U.L.A., at 258. For a thorough discussion of liability after the return
of contributions under both the 1916 and 1976 ULPA, see Hecker (1981), supra
note 29, at 618-624.
167. 6 U.L.A., at 259.
168. See, e.g., Andrulis v. First National Bank of Lake Forest, 4 Ill.
App. 3d
436, 281 N.E.2d 417 (1972), cert.'denied, 410 U.S. 931 (1973).
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business, but is treated as personal property with regard to a partner's interest in it.
Section 702-Assignment of Partnership Interest

1976 ULPA and 1985 ULPA
Except as provided in the partnership agreement, a partnership interest is assignable in whole or in part. An assignment of a partnership interest does not dissolve a limited partnership or entitle the
assignee to become or to exercise any rights of a partner. An assignment entitles the assignee to receive, to the extent assigned, only
the distribution to which the assignor would be entitled. Except as

provided in the partnership agreement, a partner ceases to be partner upon assignment of all his partnership interest.
S.B. 1075
[same, except omits the next to last sentence).

The first three sentences of Section 702 of the 1976 and 1985
statutes are merely carry overs from the law of assignments under
Section 27 of the UPA and Section 19 of the 1,916 ULPA.' 69 However,
it is noteworthy that Section 702 is the first statute to recite that a
partnership interest is assignable in part, although it was undoubtedly well understood that a partnership interest could be assigned on
that basis.
The final sentence of Section 702 is a drastic change in the law
of assignments. That sentence states that unless there is a partnership
agreement to the contrary, "a partner ceases to be a partner upon
the assignment of all" of the partner's interest. That statement creates
a possible loophole that may surprise investors who are not completely
familiar with Section 702. Neither the UPA nor the 1916 ULPA treat
assignments in this manner." 0 This approach of Section 702 may provide an escape device for a general partner to withdraw from a limited
partnership prematurely and with impunity by merely assigning to some
other party, or perhaps to some straw person or entity. A general
partner who would, assign and then cease to be a partner under Section 702 could not be said to be in violation of the partnership agreement (as required to invoke the sanction of Section 602). If the limited
partnership had only one general partner who assigned in this way,
such an assignment may lead to the dissolution of the business under
169. 6 U.L.A., at 259.
170. Id.
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Section 801 (since the assignee does not ordinarily become a substituted
general partner under Section 702). Although investors ought to
familiarize themselves with the new statute and ought to know about
this treatment of assignments, nevertheless many investors will be
caught off guard by this unprecedented and radical treatment of the
effect of an assignment. Even general partners who do not note this
unusual provision may be caught off guard and stumble out of the
enterprise.
There is sound reason for allowing the assignment by a limited
partner of the full partnership interest to have the effect of ending
the limited partner's status as a partner. The reason is that a limited
partner has little more than a financial interest in a limited partnership. The limited partner is merely an investor. The limited partner
should not be heavily involved in the management of the enterprise,
and the limited partner should not be in possession of specific partnership property.'' Thus, if a limited partner assigned the whole financial interest, the limited partner could be reasonably regarded as having ceased being as partner. To the contrary with respect to a general
partner, there seems to be no sound reason to cause a general partner to cease to be a partner upon the mere assignment of even the
entire financial interest. The general partners are in control of the
business, and the general partners may possess specific partnership
property for partnership purposes. The general partners have sweeping personal liability for the obligations of the business, and the general
partners are identified in the certificate of limited partnership, even
under the statutes which require only a short form certificate to be
filed. Therefore, general partners should not be allowed to easily
remove themselves from their roles. The final sentence of Section 702
should be modified and restricted to apply only to limited partners.
Section 703-Rights of Creditor

1976 ULPA, 1985 ULPA, and S.B. 1075
On application to a court of competent jurisdiction by any judgment creditor of a partner, the court may charge the partnership
interest of the partner with payment of the unsatisfied amount of
the judgment with interest. To the extent so charged, the judgment
creditor has only the rights of an assignee of the partnership in171. Under UPA, Section 24, the property rights of a general partner are listed
and include the "right to participate in the management" of the business and the
right to possess "specific partnership property" for partnership purposes. See, J.
CRANE, supra note -,
at 149, n.51.
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terest. This Act does not deprive any partner of the benefit of any
exemption laws applicable to his partnership interest.
Section 703 continues the so called "charging order procedure"
of both the UPA (Section 28) and the, 1916 ULPA (Section 22). 17 "
The charging order provisions of the limited partnership statutes have
been modeled after the corresponding provision of the UPA. Although
the UPA provision is flawed by a number of important gaps and
uncertainties, a lengthy discussion of the charging order procedure
is beyond the scope of this paper.
Section 704-Right of Assignee to Become Limited Partner
1976 ULPA
(a) An assignee of a partnership interest, including an assignee
of a general partner, may become a limited partner if and to the
extent that (1) the assignor gives the assignee that right in accordance with authority described in the certificate of limited partnership, or (2) all other partners consent.
(b) An assignee who has become a limited partner has, to the
extent assigned, the rights and powers, and, is subject to the restrictions and liabilities, of a limited partner under the partnership agreement and this Act. An assignee who becomes a limited partner also
is liable for the obligations of his assignor to make and return contributions as provided in Article 6. However, the assignee is not
obligated for liabilities unknown to. the assignee at the time he became
a limited partner and which could not be ascertained from the certificate of limited partnership.
(c) If an assignee of a partnership interest becomes a limited
partner, the assignor is not released from his liability to the limited
partnership under Sections 207 and 502.
1985 ULPA
(a) An assignee of a partnership interest, including an assignee
of a general partner, may become a limited partner if and to the
extent that (i) the assignor gives the assignee that right in accordance with authority described in the partnership agreement, or (ii)
all other partners consent.
(b) An assignee who has become a limited partner has, to the
extent assigned, the rights and powers, and is subject to the restrictions and liabilities, of a limited partner under the partnership agreement and this Act. An assignee who becomes a limited partner also
172. 6 U.L.A., at 260.
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is liable for the obligations of his assignor to make and return contributions as provided in Articles 5 and 6. However, the assignee
is not obligated for liabilities unknown to the assignee at the time
he became a limited partner'.
(c) (same ] .
S.B. 1075
Rights of Assignee
(a) An assignee of a partnership interest, including an assignee
of a general partner, who has become a limited partner has, and
an assignee who is entitled to exercise the rights of a limited partner
pursuant to the partnership agreement has, to the extent assigned,
the rights and powers, and is subject to the restrictions and liabilities,
of a limited partner under the partnership agreement and this Act.
An assignee who is entitled to exercise the rights of a partner pursuant to the partnership agreement or who becomes a limited partner also is liable for the obligations of his assignor to make and
return contributions as provided in Articles 5 and 6. However, the
assignee is not obligated for liabilities unknown to the assignee at
the time of the effectiveness of the assignment and which would
not be ascertained from the partnership agreement.
(b) If an assignee of a partnership interest becomes a limited
partner, the assignor is not released from his or her liability to the
limited partnership under Sections 207, 502 and 608.
This Section was derived from a comparable provision of the*
1916 ULPA (Section 19).' 7 Included in the 1916 provision was the
principle that an assignee "has no right to require any information
or account of the partnership transactions or to inspect the partnership books," and that principle still applies even though not expressed
anywhere in Article 7.
Section 705-Power of Estate of Deceased or Incompetent Partner

1976 ULPA, 1985 ULPA, and S.B. 1075
If a partner who is an individual dies or a court of competent
jurisdiction adjudges him to be incompetent to manage his person
or his property, the partner's executor, administrator guardian, conservator, or other legal representative may exercise all the partner's
rights for the purpose of settling his estate or administering his property, including any power the partner had to give an assignee the
right to become a limited partner. If a partner is a corporation, trust,
173. Id.at 261.
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or other entity and is dissolved or terminated, the powers of that
partner may be exercised by its legal representative or successor.
Section 705 is taken from Section 21(1) of the 1916 act. 7' Of
course, the death or mental incapacity of a person who is a limited
partner or the dissolution of a corporation or trust that is a limited
partner should not and does not cause the dissolution of a limited
partnership. 7" Rather, the enterprise goes forward with the limited
partner's rights (such as voting rights and rights of access to information) being enjoyed by the representative of the deceased, dissolved,
or incapacitated limited partner.
ARTICLE

8

DISSOLUTION

Section 801-Nonjudicial Dissolution

1976 ULPA
A limited partnership is dissolved and its affairs shall be wound up
upon the happening of the first to occur of the following:
(1) at the time or upon the happening of events specified in
the certificate of limited partnership;
(2) written consent of all partners;
(3) an event of withdrawal of a general partner unless at the
time there is at least one other general partner and the certificate
of limited partnership permits the business of the limited partnership to be carried on by the remaining general partner and that partner does so, but the limited partnership is not dissolved and is not
required to be wound up by reason of any event of withdrawal if,
within 90 days after the withdrawal, all partners agree in writing
to continue the business of the limited partnership and to the appointment of one or more additional general partners if necessary
or desired; or
(4) entry of a decree of judicial dissolution under Section 802.
1985 ULPA
A limited partnership is dissolved and its affairs shall be wound up
upon the happening of the first to occur of the following:
(1) at the time specified in the certificate of limited partnership;
(2) upon the happening of events specified in writing in the
partnership agreement;
(3) [same as 2 above]
174. Id. at 262.

175. CLOSEN, supra note 18, at 8-23.
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(4) an event of withdrawal of a general partner unless at the
time there is at least one other general partner and the written provisions of the partnership agreement permit the business of the limited
partnership to be carried on by the remaining general partner and
that partner does so, but the limited partnership is not dissolved
and is not required to be wound up by reason of any event of
withdrawal if, within 90 days after the withdrawal, all partners agree
in writing to continue the business of the limited partnership and
to the appointment of one or more additional general partners if.
necessary or desired; or
(5) [same as 4 above]
S.B. 1075
A limited partnership is dissolved and its affairs shall be wound up
upon the happening of the first to occur of the following:
(1) [same as 1985 ULPA]
(2) [same as 3 of 1985 ULPAJ
(3) [same as 4 of 1985 ULPA, except omits reference to "written provisions" in first portion of the section]
(4) [same as 5 of 1985 ULPA]
The official comment to Section 801 of the 1976 ULPA announces
that 'this provision "collects in one place all of the events causing
dissolution." 16 That assessment is almost completely correct' The only
cause of dissolution not listed in Section 801 (which incorporates by
reference the matters included in Section 402) seems to be subsequent
illegality.'" As the UPA provides in Section 31(3), dissolution occurs
when an event "makes it unlawful for the business of the partnership to be carried on or for the members to carry it on in partnership." The thoroughness of the drafters of the new laws is to be
applauded, for the 1916 ULPA was woefully lacking in setting out
the causes of dissolution of a limited partnership." 8
However, there is a troublesome change included in all three versions of Section 801, and that change is the addition of a ninety day
grace period. That provision allows the business to be continued for
a period of not more than ninety days without a dissolution in order
to allow for the appointment of one or more additional general partners if necessary or desired. If a business had only one general partner in the beginning, or if it had a number of general partners and
all but one of them withdrew and the remaining general partner then
176. 6 U.L.A., at 263.

177. See, CLOSEN, supra note 18, at 8-23.

178. Id.
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withdrew from the firm, the business could continue for up to ninety
days, an entire business quarter, without any general partner at all.
Ninety days can be a very long time. This provision seems unwise.
Who is to manage the business in the absence of a general partner?
Are limited partners expected to manage the business and risk liability as general partners for their participation in control during the
ninety day term? What person or entity is to have general liability
during the ninety day term? Unfortunately, the official comment is
brief and does not explain why the Commissioners included this ninety
day period, and it does not answer the questions just posed.' 9 Section 801 should be modified to abolish the reference to a ninety day
period. Serious complications are created by allowing an enterprise
to continue in the absence of a general partner.
Section 802-Judicial Dissolution

1976 ULPA and 1985 ULPA.
On application by or for a partner the [here designate the proper
court] court may decree dissolution of a limited partnership whenever
it is not reasonably practicable to carry on the business in conformity with the partnership agreement.
S.B. 1075
[same, except inserts in place of bracket "circuit court of the county in which the registered office of the partnership is located"]
Judicial dissolution is a concept familiar to corporation law. 180
According to the official comment, "Section 802 is new."'' Is the
substance embodied there new to the law of limited partnerships? It
appears not, but again a more expensive statement by the Commissioners would have been useful to explain why they regard Section
802 as "new." The 1916 ULPA provided in Section 10(l)(c) that a
limited partner had the right to seek "dissolution and winding up
by decree of court." The effect of that provision was that a limited
partner could seek court ordered dissolution under the circumstances
described in UPA, Section 32.182 Although the language of Section
802 may seem more broad than the language of the 1916 ULPA,
179. 6 U.L.A., at 263.
180. See, e.g., I.B.C.A., Section 12.50; M.B.C.A., Section 14.30.
181. 6 U.L.A., at 263. See also the interesting discussion of the new "weapon"
that Section 802 may provide to limited partners, Shapiro, supra note 29, at 569.
182. CLOSEN, supra note 18, at 8-23.
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the result is undoubtedly the same. That is, if a court were to determine that dissolution were appropriate under any of the standards
expressed in UPA, Section 32, then it would not be "reasonably practicable to carry on the business in conformity with the partnership.
agreement."
Section 803-Winding Up
1976 ULPA and 1985 ULPA
Except as provided in the partnership agreement, the general partners who have not wrongfully dissolved a limited partnership or,
if none, the limited partners, may wind up the limited partnership's
affairs; but the [here designate the proper court] court may wind
up the limited partnership's affairs upon application of any partner,
his legal representative, or assignee.
S.B. 1075
[same, except in place of bracket insert "circuit court of the county
in which the registered office of the partnership is located"]
Section 803 contains a worthwhile addition to the rights of a
limited partner, namely, to conduct the winding up of the partnership under certain circumstances. The 1916 ULPA did not address
this matter.' 3 Thus, under that old statute, there was considerable
risk for a limited partner in undertaking the winding up of a business.
There was no express authority for a limited partner to do so, and
the validity of transactions in the course of the winding up might
have been jeopardized. Also, there was the risk that by undertaking
the winding up process a limited partner might have been regarded
as a general partner for exercising control over the enterprise (as the
business is still alive during the liquidation process). However, Section 803 removes these concerns. Limited partners are expressly
authorized to wind up the business under appropriate conditions, and
such partners cannot be regarded as general partners for doing
something expressly authorized by the statute.'"

183. 6 U.L.A., at 264.

184. Section 303(a) of the three statutes under consideration provides that a
limited partner will not be liable for the obligations of the firm unless "in addition

to the exercise of his rights and powers as a limited partner, he takes part in the
control of the business."
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Section 804-Distribution of Assets

1976 ULPA, 1985 ULPA, and S.B. 1075
Upon the winding up of a limited partnership, the assets shall be
distributed as follows:
(1) to creditors, including partners who are creditors, to the
extent permitted by law, in satisfaction of liabilities of the limited
partnership other than liabilities for distributions to partners under
Section 601 or 604;
(2) except as provided in the partnership agreement, to partners and former partners in satisfaction of liabilities distributions
under Section 601 or 604; and
(3) except as provided in the partnership agreement, to partners first for the return of their contributions and secondly respecting their partnership interests, in the proportions in which the partners share in distributions.

The distribution plan adopted in Section 804 is a total change

from the scheme of Section 23 in the 1916 ULPA, 8

which was a

complicated and practically unworkable arrangement. That old law
appeared to give preference to limited partners over general partners,

but no one seems to know what was meant by it. No one ever accepted the challenge of explaining how Section 23 of the 1916 law
should work. On the other hand, the four step distribution procedure
employed by Section 804 is a sensible and workable approach, and
is very similar to the four step plan of Section 40(b) of the UPA.
All parties are treated equally at each step of Section 804. This approach is a reversal of the preference accorded limited partners under
the 1916 statute. Indeed, both inside and outside creditors of the
business are treated alike in the first step of the distribution plan.
This approach is consistent with the philosophy of the new statute.
The 1916 law evidenced great concern for creditors of the business,
and outside creditors and limited partner creditors of the business
were favored in line one of the old distribution plan. Tlie new statute
evidences less concern for outside creditors, and accordingly, outside
creditors must share alike with inside creditors in the first line of
the distribution plan.
Section 804(2) is a worthwhile new approach to the distribution
procedure. That subsection deals with those instances, which are quite
185. See 6 U.L.A., at 265. See also, Shapiro, supra note 29, at 567 (referring
to the "illogical treatment of distribution of assets upon dissolution" under Section
23 of the 1916 ULPA).
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common in business practice, where the enterprise dissolves after a
right to a distribution has arisen but before it is actually paid out
to the partners. Previously, the question arose as to whether such
an obligation were to be treated as a debt owed to the partner (to
be returned in the line for repayment of such debts) or were to be
treated as an addition to the capital investment (to be returned on
the line in which the capital were returned). The decision of how to
treat the entitlement to such an unpaid distribution could have had
quite significant impact in cases where there were insufficient assets
to pay all creditors or to return all capital contributions.' 86 This problem is resolved by the sensible compromise embodied in Section 804(2).
ARTICLE 9
FOREIGN LIMITED PARTNERSHIPS

Section 901-Law Governing
1976 ULPA and 1985 ULPA
Subject to the Constitution of this State, (1) the laws of the state
under which a foreign limited partnership is organized govern.its
organization and internal affairs and the liability of its limited partners, and (2) a foreign limited partnership may not be denied registration by reason of any difference between those laws and the laws
of this State.
S.B. 1075
Subject to the Constitution of this State, (1) the laws of the state
or other jurisdiction under which a foreign limited partnership is
formed govern its formation and4 internal affairs and the liability
of its limited partners, and (2) a foreign limited partnership may
not be denied admission by reason of any difference between those
laws and the laws of this State.
The article on foreign limited partnerships did not appear at all
in the 1916 law,' 87 and has been borrowed from the corporate experience.' 88 Unfortunately, as complained of so often in this paper,
the drafters did not provide any explanation of any kind to supplement the language of the sections of Article 9.'89
186. CLOSEN, supra note 18, at 8-29, 8-30.
187..6 U.L.A., at 266-275.
188. See, e.g., I.B.C.A., Sections 4.25, 5.25, 5.30, 13.05-13.70, 14.05, 14.10

and 15.50-15'75; M.B.C.A., ch. 15.

189. 6 U.L.A., at 266-275. The only comment of any length is in connection
with Section 902.
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Recall that a foreign limited partnership is defined in Section 101,
and, as noted previously, the 1976 and 1985 laws do not recognize
a foreign limited partnership formed in another country, while S.B.
1075 does. This difference in treatment explains the different wordings of Section 901 quoted above. Section 901 includes a choice of
laws provision, to the effect that the law of the jurisdiction of formation governs issues of organization, internal affairs, and liability
of limited partners. That choice could be critically important, in light
of the fact that states are tending to adopt -their own versions of the
limited partnership statute (rather than simply adopting the uniform
.law verbatim). Especially on the sensitive subject of the liability of
the limited partners, the law of the jurisdiction of formation may
be quite different than the law of the foreign state.
Section 902-Registration
1976 ULPA
Before transacting business in this State, a foreign limited partnership shall register with the Secretary of State. In order to register,
a foreign. limited partnership shall submit to the Secretary of State,
in duplicate, an application for registration, as a foreign limited partnership, signed and sworn to by a general partner and setting forth:
(1) the name of the foreign limited partnership and, if different, the name under which it proposes to register and transact
business in this State;
(2) the state and date of its formation;
.(3) the general character of the business it proposes to transact in this State;
(4) the name and address of any agent for service of process
on the foreign limited partnership whom the foreign limited partnership elects to appoint; the agent must be an individual resident
of this state, a domestic corporation, or a foreign corporation having a place of business in, and authorized to do business in, this
State;
(5) a statement that the Secretary of.State is appointed the
agent of the foreign limited partnership for service of process if no
agent has been appointed under paragraph (4) or, if appointed, the
agent's authority has been revoked or if the agent cannot be found
or served with the exercise of reasonable diligence;'
.(6) the address of the office required to be maintained in the

State of its organization by the laws of that State or, if not so required, of the principal office of the foreign limited partnership; and
(7) if the certificate of limited partnership. filed in the foreign •
limited partnership's state of organization is not required to include
the names and business addresses of the partners, a list of the names
and addresses.
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1985 ULPA
Before transacting business in this state, a foreign limited partnership shall register with the Secretary of State. In order to register,
a foreign limited partnership shall submit to the Secretary of State,
in duplicate, an application for registration as a foreign limited partnership, signed and sworn to by a general partner and setting forth:
(1) [same]
(2) [same]
(3) [same as 4 above]
(4) [same as 5 above, except that "(4)" is changed to read
''(3)'']
(5) [same as 6 above]
(6) the name and business address of each general partner; and
(7) the address of the office at which is kept a list of the names
and addresses of the limited partners and their capital contributions,
together with an undertaking by the foreign limited partnership to
keep those records until the foreign limited partnership's registration in this State is cancelled or withdrawn.
Admission to Transact Business
S.B. 1075
(a) Before transacting business in this State, a foreign limited
partnership shall be admitted to do so by the Secretary of State.
In order to be admitted, a foreign limited partnership shall submit
to the office of the Secretary of State an application for admission
to transact business as a foreign limited partnership setting forth:
(1) the name of the foreign limited partnership and, if different, the assumed name under which it proposes to transact business
in this State;
(2) the jurisdiction and date of its formation and a statement
that it is validly existing as a limited partnership under the laws of
that jurisdiction as of the date of filing;
(3) the name and address of the registered agent and the
registered office the foreign limited partnership has appointed or does
appoint; the agent must be an individual resident of this State, a
domestic corporation, or
(4) a statement that the Secretary of State is appointed the
agent of the foreign limited partnership for service of process under
the circumstances set forth in Section 909(b) of this Act;
(5) the address of the office required to be maintained in the
jurisdiction of its formation by the laws of that jurisdiction or, if
not so required, of the principal office of the foreign limited partnership; and
(6) if the certificate of limited partnership or equivalent document filed in the foreign limited partnership's jurisdiction of forma-
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tion is not required to include the names and addresses of the partners and their capital contributions, a list of the names and business
addresses of the general partners and the address of the office at
which is kept a list of the names and addresses of the limited partners and their capital contributions, together with an undertaking
by the general partners to keep such records until such foreign limited
partnership's registration in this State is cancelled; and
(7) any other information the Secretary of State shall by rule
deem necessary to administer this Act.
(b) No foreign limited partnership shall transact in this State
any business which a limited partnership formed under the laws of
this State is not permitted to transact. A foreign limited partnership
which shall be admitted to transact business in this State shall, until
a certificate of cancellation shall have been issued as provided in
this Act, enjoy the same, but no greater, rights and privileges as
a domestic limited partnership.
(c) Such application shall be made on forms prescribed and furnished by the Secretary of State.
(d) The acceptance and filing by the office of the Secretary of
State of a foreign partnership's application shall admit such foreign
limited partnership to transact business in the State.
The establishment of a registration procedure is a welcomed addition to the law of limited partnerships because it recognizes and
gives greater legitimacy to a phenomenon that has been occurring
anyway, namely, the conduct of business across state lines by limited
partnerships. Also, the uniformity of procedure likely to result should
ease the burden of conducting a multi-state business.
The procedure set out is clear and reasonable, and there is a
worthwhile provision included for substituted service upon the Secretary
of State. Interestingly, in order to register, a foreign limited partnership does not have to file a copy of its certificate of limited partnership in the foreign state. The effect is that parties, who want to obtain the certificate's contents (brief as those contents are under the
short-form provisions), must write or visit the office of the Secretary
of State in the state of formation and get access to the certificate.
The Commissioners considered this point and opted not to require
a copy of the certificate to be filed. Their view was as follows:
It was thought that requiring a full copy of the certificate of limited
partnership and all amendments thereto to be filed in each state in
which the partnership does business would impose an unreasonable
burden on interstate limited partnerships and that the information
on file was sufficient to tell interested persons where they could write
to obtain copies of those basic documents.' 90
190. Id. at 267.
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However, in light of the reduced burden involved in filing the shortform certificate, it would seem appropriate to require foreign limited
partnerships to include official copies of their certificates as part of
their registration obligation in the foreign state.
Section 903
1976 ULPA and 1985 ULPA
Issuance of Registration
(a) If the Secretary of State finds that an application for registration conforms to law and all requisite fees have been paid, he shall:
(1) endorse on the application the word "Filed", and the
month, day and year of the filing thereof;
(2) file in his office a duplicate original of the application; and
(3) issue a certificate of registration to transact business in this
State.
(b) The certificate of registration, together with a duplicate
original of the application, shall be returned to the person who filed
the application or his representative.
S.B. 1075
Filing in the Office of the Secretary of State
(a) Whenever any provision of this Act requires a foreign limited
partnership to file any document with the office of the Secretary
of State, such requirement means that:
(1) the original document, signed and affirmed by a general
partner, and one copy (which may be a signed, carbon or photocopy),
shall be delivered to the office of the Secretary of State;
(2) all fees prescribed by this act shall be tendered to the
Secretary of State; and
(3) unless the Secretary of State finds that the document does
not conform to law, he or she shall, when all fees have been paid:
(i) endorse on the original and on the copy the word "Filed"
and the month, day and year of the filing thereof;
(ii) file in his or her office the original of the document; and
(iii) return the copy to the person who filed it or his or her
representative.
(b) If another Section of this Act specifically prescribes a manner of filing or signing a specified document which differs from the
corresponding provisions of this Section, then the provisions of such
other Section shall govern.
The substance of Section 903 is procedural in nature. Its language

is clear, and the procedure is reasonable. The only difference in the
S.B. 1075 provision is that it is more comprehensive, including even

1986:2051

LIMITED PARTNERSHIP REFORM

a reference to the payment of fees (which subject is treated comprehensively in Section 1102 of S.B. 1075).
Section 904-Name
1976 ULPA and 1985 ULPA
A foreign limited partnership may register with the Secretary of State
under any name (whether or not it is the name under which it is
registered in its state of organization) that includes without abbreviation the words "limited partnership" and that could be registered
by a domestic limited partnership.
S.B. 1075
A foreign limited partnership may be admitted to transact business
in this State under any name (whether or not it is the name under
which it is formed in the jurisdiction of its formation) that complies
with the requirements of Section 102(a); provided, however, that if
the name is different from that under which the foreign limited partnership is formed, the foreign limited partnership shall also file a
certificate of assumed name in accordance with Section 108.
This section on the naming of a foreign limited partnership is
straight-forward and consistent with earlier provisions of the statutes.
It should be noted that the question persists whether the business name
when it appears outside of the documents of registration will have
to include the words "limited partnership" (or other permissible
abbreviation).
Section 905
1976 ULPA and 1985 ULPA
Changes and Amendments
If any statement in the application for registration of a foreign limited
partnership was false when made or any arrangements or other facts
described have changed, making the application inaccurate in any
respect, the foreign limited partnership shall promptly file in the office of the Secretary of State a certificate, signed and sworn to by
a general partner, correcting such statement.
S.B. 1075
Amendments
[same in substance, except minor language changes to be consistent
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with other sections of Article 9; and omits words "signed and sworn
to by a general partner"]
This section is a sensible and clear provision requiring the registration materials for a foreign limited partnership to be kept current.
This provision of S.B. 1075 causes some uncertainty about who would
have the obligation to keep the materials current. As usual, there is
no penalty provided for the failure to make appropriate changes and
amendments to the registration materials.
Section 906

1976 ULPA and 1985 ULPA
Cancellation of Registration
A foreign limited partnership may cancel its rigistration by filing
with the Secretary of State a certificate of cancellation signed and
sworn to by a general partner. A cancellation does not terminate
the authority of the Secretary of State to accept service of process
on the foreign limited partnership with respect to [claims for relief]
[causes of action] arising out of the transactions of business in this
State.
S.B. 1075
Cancellation of Admission
A foreign limited partnership may cancel its admission by filing with
the office of the Secretary of State a certificate of cancellation stating:
(a) the name of the foreign limited partnership and, if different,
the assumed name under which it had elected to transact business
in this State;
(b) that it is not transacting business in this State;
(c) that it surrenders its authority to transact business in this
State;
(d) that it revokes the authority of its agent for service of process in this State to accept service of process and consents that service of process in any suit, action or proceeding arising out of the
transaction of business in this State may be made on such foreign
limited partnership by service thereof on the Secretary of State; and
(e) A post office address to which the Secretary of State may
mail a copy of any process against the foreign limited partnership
that may be served on him or her.
Section 906 wisely anticipates that even after the cancellation of
the registration of a foreign limited partnership, there may be law
suits filed against such partnership. The Secretary of State continues
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to be the agent for service of process under such circumstances. Regrettably, Section 906 does not mandate when a registration of a foreign
limited partnership must be cancelled. Rather, this section states only
that such a partnership "may" cancel its registration. If a foreign
limited partnership has been dissolved or is no longer conducting
business in the foreign state, such partnership should be required to
cancel its registration. Otherwise, an inaccurate document will remain
on public file, with the possibility that it will mislead an outsider.' 9,
Section 907-Transaction of Business Without Registration

1976 ULPA and 1985 ULPA
(a) A foreign limited partnership transacting business in this State
may not maintain any action, suit, or proceeding in any court of
this State until it has registered in this State.
(b) The failure of a foreign limited partnership to register in
this State does not impair the validity of any contract or act of the
foreign limited partnership or prevent the foreign limited partnership from defending any action, suit, or proceeding in any court
of this State.
(c) A limited partner of a foreign limited partnership is not liable
as a general partner of the foreign limited partnership solely by reason
of having transacted business in this State without registration.
(d) A foreign limited partnership, by transacting business in this
State without registration, appoints the Secretary of State as its agent
for service of process with respect to [claims for relief] [causes of

action] arising out of the transaction of business in this State.

S.B. 1075
[same in substance, except some minor language changes for consistency with other provisions of this Article; and omits subsection

(d)]
There appear to be just two possibly adverse consequences of
transacting business without registering in the foreign state. One of

those disadvantages is identified in Section 907, and the other ap-

pears in Section 908. Pursuant to Section 907(a), an unregistered
foreign limited partnership may not bring a lawsuit in a court of the
foreign state. That is not much of a disadvantage. The restriction
applies only to courts, not to other forums such as arbitration -tribunals
and governmental agencies. Furthermore, the restriction applies only
191. See

CLOSEN,

supra note 18, at 8-24.
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"until it has registered in this State." Thus, the unregistered foreign
business need only file its registration in order to bring a lawsuit.
The exclusion of the penalties listed in subsections (b) and (c) is appropriate because those penalties would be extremely harsh. Moreover,
those penalties might well adversely impact upon parties who were
not responsible for the failure to register, namely, limited partners
and outsiders dealing with the limited partnership.
It should be observed that S.B. 1075 omits subsection (d), but
includes the content of that subsection in Section 910.
Section 908

1976 ULPA and 1985 ULPA
Action by Appropriate Official
The [appropriate official] may bring an action to restrain a foreign
limited partnership from transacting business in this State in violation of this Article.
S.B. 1075
Action by Attorney General
At the request of the Secretary of State, the Attorney General may
bring an action to restrain a foreign limited partnership from transacting business in this State in violation of this Act.
As noted above during the discussion of Section 907, Section 908
constitutes the only other sanction for the failure of a foreign limited
partnership to register in the foreign state. Again, this sanction is
not a significant one, for the firm can have the restraining order lifted
simply by registering. Would a criminal penalty or a civil fine be more
appropriate?
Section 909-Service of Process on Foreign Limited Partnership

S.B. 1075 [only]
(a) Any process, notice or demand required or permitted by law
to be served upon a foreign limited partnership admitted in this State

may be served either upon the registered agent appointed by the
foreign limited partnership or upon the Secretary of State as provided in this Section.

(b) The Secretary of State shall be irrevocably appointed as an
agent of a foreign limited partnership admitted in this State upon
whom any process, notice or demand may be served:
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(1) whenever the foreign limited partnership shall fail to appoint or maintain a registered agent in this State; or
(2) whenever the foreign limited partnership's registered agent
cannot with reasonable diligence be found at the registered office
in this State.
(c) Service under subsection (b) shall be made by:
(1) Service on the Secretary of State, or on any clerk having
charge of the corporation department of his or her office, of a copy
of the process, notice or demand, together with any papers required
by law to be delivered in connection with service, and a fee as
prescribed by subsection (b) of Section 1102 of this Act;
(2) Transmittal by the person instituting the action, suit or proceeding of notice of the service on the Secretary of State and a copy
of the process, notice or demand and accompanying papers to the
limited partnership being served, by registered or certified mail:
(i) At the last registered office of the foreign limited partnership shown by the records on file in the office of the Secretary of
State; and
(ii) At such address the use of which the person instituting
the action, suit or proceeding knows or, on the basis of reasonable
inquiry, has reason to believe, is most likely to result in actual notice;
and
(3) Appendage, by the person instituting the action, suit or
proceeding, of an affidavit of compliance with this Section, in
substantially such form as the Secretary of State may by rule or
regulation prescribe, to the process, notice or demand.
Section 909 is an appropriate procedural provision derived from
corporation law.' A companion provision is included in Section 910.
Section 910-Service of Process on Foreign Limited Partnership Not Admitted
in Illinois
S.B. 1075 [only]
If any foreign limited partnership transacts business in this State
without having been admitted to do so, it shall be deemed that such
foreign limited partnership has designated and appointed the Secretary
of State as an agent for process upon whom any notice, process
or demand may be served. Service on the Secretary of State shall
be made in the manner set forth in Section 909(c) of this Act.

Section 910 is the companion to Section 909 and has been bor-

rowed from corporation law. 193
192. See I.B.C.A., Section 5.25.
193. See id. at Section 5.30.
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Section 911-Liability for False Statement in Application

S.B. 1075 [only]
If any application for admission of a foreign limited partnership contains a false statement, one who suffers loss by reliance on the statement may recover damages for the loss from:
(1) any person who executes the application, or causes another
to execute it on his behalf, and knew, and any general partner who
knew or should have known, the statement to be false at the time
the application was executed; and
(2) any general partner who thereafter knows or should have
known that any arrangement or other fact described in the application has changed, making the statement inaccurate in any respect
within a sufficient time before the statement was relied upon
reasonably to have enabled that general partner to cancel or amend
the application.
Section 911 has been adapted from Section 207. As with Section
207, the usefulness of Section 911 is doubtful because so little information is included in the registration materials. How could an outsider rely on the information in such a way as to suffer any damages
of real consequence?
ARTICLE 10
DERIVATIVE ACTIONS
Section 1001-Right of Action

1976 ULPA and 1985 ULPA
A limited partner may bring an action in the right of a limited partnership to recover a judgment in its favor if general partners with
authority to do so have refused to bring the action or if an effort
to cause those general partners to bring the action is not likely to
succeed.

S.B. 1075
No action shall be brought by a limited partner, or assignee who
is entitled to exercise the rights of a partner to bring an action, in
the right of a limited partnership to recover a judgment in its favor
unless general partners with authority to do so have refused to bring
the action or unless an effort to cause those general partners to bring
the action is not likely to succeed.
Article 10 dealing with derivative actions is a topic not addressed
by the 1916 act, and the Commissioners have not provided any useful
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comments at all to explain the purpose and procedures of this part
of the statute.19' The notion that limited partners can bring a suit
on behalf of the enterprise is in keeping with the philosophy of the
new statutes to increase the protection of investors. It is similar to
the law of corporations, where shareholders are given the right to
bring derivative actions.195
Under the common law, there were at least two major concerns
confronted by a limited partner who sought to file a derivative action on behalf of the enterprise. First, there was the concern about
liability for taking control of the business. Perhaps, a limited partner
could be said to be exercising control by filing a derivative action.
Second, there was the obvious concern about whether the limited partner had standing to bring such a suit. There was a split on this point.
This paper will not attempt to discuss the history of the law of
derivative actions in the limited partnership field, as there already
exists a good deal of writing on the subject, addressing specifically
'
the provisions of the 1976 ULPA that deal with derivative actions." ,
Although some complaints may be directed at the mechanics established
in Article 10, it has been accurately observed that "the simple recognition of the right of a limited partner to sue derivatively is such an
important contribution to limited partnership law that it far outweighs
these and other shortcomings in the mechanics controlling exercise
of the right." 7
Is the allowance of a derivative action as described in Section
1001 a wise decision by the Commissioners? Is it a sound business
prospect to permit limited partners to file such actions? Perhaps not.
Section 1001 is too broad. Under Section 1001 all that is required
in order for a limited partner to be entitled to file suit is to have
194. See 6 U.L.A., at 276-277.
195. See, e.g., 1.B.C.A., Section 7.80; M.B.C.A., Section 7.40; FED. R. Civ.
P. 23.1. See generally, Hecker (1980), supra note 31; Annot. 26"A.L.R. 4th 264
(1983) [hereinafter cited as Annot.J. See also, Partnership Equities Inc. v. Marten,
15 Mass. App. Ct. 42, 443 N.E.2d 134, 138-139 (1982).
196. See, e.g., Annot., supra note 194; Comment, Standing of Limited Part-

ners to Sue Derivatively, 65 COLUM. L. REV. 1463 (1965); Hecker (1980), supra note

31; Kessler, supra note 27, at 182-83; Shapiro, supra note 29, at 570-71. See also
R.S. Ellsworth v. AMFAC Financial Corp., 65 Hawaii 345, 652 P.2d 1114 (1982).
197. Hecker (1980), supra note 31, at 382. It should be noted that the recognition of the derivative suit in the statutes will eliminate the need to litigate the issue
of the general propriety of such a suit. One court, citing several cases, recently commented that "the majority of jurisdictions to have considered the issue have concluded that, under the common law, a limited partner may bring a derivative acMoore v. 1600 Downing St., Ltd., 668 P.2d 16, 19 (Colo. Ct. App. 1983).
tion ......
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a situation in which general partners have refused to bring suit or
to have a situation where an effort to get such general partners to
bring suit is not likely to succeed. The opportunity of limited partners to sue under Section 1001 does not impose an objective, prudent
business interest standard upon the conduct of the limited partners.
They can simply second guess general partners who may have a good
business reason not to pursue an action. Maybe the party who is the
target of such a suit is valuable to the business because such party
refers clientele, or has had a long history of successful dealings with
the business and is simply undergoing some short-term difficulties.
Perhaps the general partners legitimately regard the filing of a law
suit as a threat to the goodwill of the enterprise. Allowing limited
partners to second guess business decisions of general partners may
promote and encourage discord within the business, and may complicate dealings and relations with third parties. Although the history
in the reported cases of efforts by limited partners to pursue derivative,
actions does not support the concerns just expressed, the language
of Section 1001 is broad enough to invite the consequences proposed.
It would be a relatively easy matter for the statute to announce that
the availability of a derivative action is restricted to cases where general
partners improperly or wrongfully fail to pursue an action or where
a conflict of interest would make it futile to seek to have the generals
file suit. The definition of the circumstances under which a limited
partner may bring a derivative action needs to be narrowed. It would
seem that, in light of the considerable experience of the law in dealing with the subject of shareholder derivative actions under equally
brief statutory authorizations in the corporate field, the Commissioners
could have expanded upon this and subsequent provisions and reduced the prospect of future litigations to resolve the unsettled matters.
One serious problem encountered in the cases deciding whether
to allow limited partners to sue under the 1916 law will continue to
cause difficulty under Section 1001. That is the problem of determining whether the action is derivative, belonging to the partnership, or
is direct, belonging to the limited partners." '
Section 1002-Proper Plaintiff

1976 ULPA and 1985 ULPA
In a derivative action, the plaintiff must be a partner at the time
of bringing the action and (1) at the time of the transaction of which
198. Id. at 355-357. See also case cited supra note 196.
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he complains or (2) his status as a partner had devolved upon him
by operation of law or pursuant to the terms of the partnership agreement from a person who was a partner at the time of the transaction.
S.B. 1075
No action shall be brought by a partner, or assignee who is entitled
to exercise the rights of a partner to bring an action, in the right
of a limited partnership unless the plaintiff was a partner or assignee
who is entitled to exercise the rights of a partner to bring an action
at the time of bringing the action (1) at the time of the transaction
of which he or she complains or (2) his or her status as a partner
or assignee who is entitled to exercise the rights of a partner to bring
an action had devolved upon him or her by operation of law or
pursuant to the terms of the partnership agreement from a person
who was a partner or assignee who is entitled to exercise the rights
of a partner to bring an action at the time of the transaction.
The language of Section 1002 has been developed from leading
99
Section
state and federal cases and statutes in the corporate field.'
1002, although short and seemingly straightforward, opens the door

to all sorts of difficult procedural issues. The requirements established

in Section 1002 appear to be sensible ones, but the subject is quite
complex.20 0
Section 1003-Pleading
1976 ULPA and 1985 ULPA
In a derivative action, the complaint shall set forth with particularity the effort of the plaintiff to secure initiation of the action by
a general partner or the reasons for not making the effort.
S.B. 1075
[none].
Section 1003 establishes the requirement that a limited partner
exhaust all of the intra-firm avenues before filing a derivative action
and that such efforts be specifically pleaded. This requirement has
been developed from corporation law."' If it would prove futile to
199. See, e.g., I.B.C.A., Section 7.80; M.B.C.A., Section 7.40; FED. R. Civ.
P. 23.1.
200. See, Hecker (1980), supra note 31, at 361-77. See also, case cited supra
note 196.
201. See, e.g., I.B.C.A., Section 7.80(b); M.B.C.A., Section 7.40(b); FED. R.
Civ P. 23.1.
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seek action by the general partners, the limited partners do not have
to undertake useless steps and may specifically plead their reasons
for not doing so. S.B. 1075 omits Section 1003, presumably because
Section 1001 sets out the basic rules and because Illinois requires fact
pleading in all cases202 (so that the same pleading requirements will
apply in Illinois even in the absence of Section 1003).
Section 1004-Expenses

1976 ULPA and 1985 ULPA
If a derivative action is successful, in whole or in part, or if anything
is received by the plaintiff as a result of a judgment, compromise
or settlement of an action or claim, the court may award the plaintiff reasonable expenses, including reasonable attorney's fees, and
shall direct him to remit to the limited partnership the remainder
of those proceeds received by him.
S.B. 1075
[none].

The corporate statutes on shareholders' derivative actions under
Illinois and federal law do not include provisions for the award of
expenses or attorney's fees.210 S.B. 1075 omits Section 1004. However,
the caselaw in the corporate field has developed this approach of
awarding expenses and attorney's fees under appropriate circumstances,
and it appears to be an important device to aid in the prosecution
20
of derivative suits. '
Before departing from the subject of derivative actions, it has
been observed that the limited partnership statutes, unlike Illinois and
federal corporate laws,2"' do not include a provision which imposes
an obligation that the court must approve any dismissal or settlement
of a derivative suit. 20 6 Such a requirement should be added.

202. Illinois Code of Civil Procedure, ILL. REV. STAT. ch. 110 § 2-601 (1985).
203. I.B.C.A., Section 7.80, FED. R. Civ. P. 23.1. But see M.B.C.A., Section
7.40(d) (permitting court to order plaintiff to pay defendant's reasonable expenses
and attorney fees if suit was frivolous).
204. See Hecker (1980), supra note 31, at 377-80.
205. I.B.C.A., Section 7.80(c); FED. R. Civ. P. 23.1. See also, M.B.C.A., Section 7.40(c).
206. See Hecker (1980), supra note 31, at 390-81.
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ARTICLE 11 OF S.B. 1075 [ONLY]
FEES AND OTHER MATTERS

Section 1101-List of Partnerships

(a) The Secretary of State may publish alist or lists of limited
partnerships and foreign limited partnerships, with such frequency,
in such format, and for such fees as the Secretary may in his or
her discretion provide by rule. The Secretary may disseminate information concerning limited partnerships and foreign limited partnerships by computer network, in such format and for such fees as
may be determined by rule.
(b) Any list published under subsection (a) shall be free to each
member of the General Assembly and to each State agency or department submitting a written request for same. To all others an appropriate fee to cover the cost of producing the list shall be charged,
and shall be established by rule.
(c) The list of domestic limited partnerships and foreign limited
partnerships published under subsection (a) shall contain the name
and address of each such limited partnership, its purposes, the names
of its general partners, and the name and address of its registered
agent.
This section providing for the compilation and circulation of a
list of limited partnerships is similar to a part of the Illinois Business
Corporation Act dealing with the listing of corporations."0 7 Although
this list may provide valuable information, it will undoubtedly be used
for questionable purposes by some parties, such as the preparation
of mailing lists. Note that the Secretary of State will find some difficulty in listing the purposes of domestic limited partnerships under
subsection (c) since such partnerships are not required to identify their
purposes in their certificates under Section 201 of the 1985 ULPA
and S.B. 1075.
Section 1102-Fees

(a) The Secretary of State shall charge and collect in accordance

with the provisions of this Act and rules promulgated pursuant to

its authority:
(1) fees for filing documents;
(2) miscellaneous charges;

207. I.B.C.A., Section 1.25. No comparable provision is found in the Model
Business Corporation Act.
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(3) fees for the sale of lists of filings, copies of any documents,
and for the sale or release of any information.
(b) The Secretary of State shall charge and collect for:
(1) filing certificates of limited partnership (domestic) and certificates of admission (foreign), $75;
(2) filing amendments and certificates of amendment, $25;
(3) filing certificates of cancellation, $25;
(4) An application for use or change of an assumed name pursuant to Section 109 of this Act, $20 plus $2.50 for each month
or part thereof between the date of filing such application and the
date of renewal of the assumed name; and renewal fee for such
assumed name, $150;
(5) filing any other document, $5.
(c) The Secretary of State shall charge and collect:
(1) for furnishing a copy or certified copy of any document,
instrument or paper relating to a limited partnership, $.50 per page,
but not less than $5 and $5 for the certificate and for affixing the
seal thereto; and
(2) for the transfer of information by computer processible
media to any purchaser, fees established by rule.
Section 1102 is a comprehensive and clear provision on the subject of fees, and the designated charges appear to be reasonable. One
can imagine that, in light of the substantial schedule of fees and the
substantial number of limited partnerships conducting business, the
county governments in Illinois may oppose the shift to central filings

and registrations of limited partnerships. In fact, a major portion of

the questions posed by the members of the Illinois Senate Judiciary
I Committee at its hearing on S.B. 1075 in November of 1985 were
devoted to the revenue issue and the impact that would be felt by
county governments.
Section 1103-Powers of the Secretary of State and Rulemaking
(a) The Secretary of State shall have the power and authority
reasonably necessary to administer this Act efficiently and to perform the duties herein imposed. The Secretary of State's function
pursuant to this Act is to be a central depository for the certificates
of limited partnership and certificates of admission required by this
Act, and to record the assumed names used by limited partnerships
and foreign limited partnerships.
(b) The Secretary of State shall have authority to promulgate
rules pursuant to the Illinois Administrative Procedure Act, as are
necessary to administer this Act efficiently and to perform the duties
herein imposed.
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Section 1103 is an appropriate general provision necessary to carry

out the administrative and supervisory functions of the Secretary of
State and is comparable to a section of the Illinois Business Corporation Act.20 8
ARTICLE 11 OF 1976 ULPA AND 1985 ULPA
ARTICLE 12 OF S.B. 1075
MISCELLANEOUS

Section 1101-Construction

and Application

1976 ULPA and 1985 ULPA
This Act shall be so applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of this
Act among states enacting it.
S.B. 1075 (Section 1201)
[same].
Section 1102-Short Title
1976 ULPA
This Act may be cited as the Uniform Limited Partnership Act.
1985 ULPA
[same, except add (1985)].
S.B. 1075
[none; but see Section 100]
Section 1103-Severability
1976 ULPA and 1985 ULPA
If any provision of this Act or its application to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of the Act which can be given effect without
the invalid provision or application, and to this end the provisions
of this Act are severable.

208. Id. Section 1.05. See also M.B.C.A., Section 1.30.
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Section 1104-Effective Date, Extended Effective Date and Repeal

1976 ULPA
Except as set forth below, the effective date of this Act is and
the following Acts [list prior limited partnerships acts] are hereby
repealed:
(1) The existing provisions for execution and filing of certificates of limited partnerships and amendments thereunder and
cancellations thereof continue in effect until [specify time required
to create central filing system], the extended effective date, and Sections 102, 103, 104, 105, 201, 202, 203, 204, and 206 are not effective until the extended effective date.
(2) Section 402, specifying the conditions under which a general
partner ceases to be a member of a limited partnership, is not effective until the extended effective date, and the applicable provisions
of existing law continue to govern until the extended effective date.
(3) Sections 501, 502 and 608 apply only to contributions and
distributions, made after the effective date of this Act.
(4) Section 704 applies only to assignments made after the effective date of this Act.
(5) Article 9, dealing with registration of foreign limited partnerships, is not effective until the extended effective date.
1985 ULPA
Except as set forth below, the effective date of this Act is

__

and

the following Acts [list existing limited partnership acts] are hereby
repealed:
(1) [same].
(2) [same].
(3) [same].
(4) [same].
(5) [same].
(6) Unless agreed otherwise by the partners, the applicable provisions of existing law governing allocation of profits and losses
(rather than the provisions of Section 503), distributions to a
withdrawing partner (rather than the provisions of Section 604), and
distribution of assets upon the winding up of a limited partnership
(rather than the provisions of Section 804) shall govern limited partnerships formed before the effective date of this Act.
(7) The repeal of any statutory provision by this Act does not
impair, or otherwise affect, the organization or the continued existence of a limited partnership existing at the effective date of this
Act, nor does the repeal of any existing statutory provision by this
Act impair any contract or affect any right accrued before the effective date of this Act.
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Section 1205-Applicability of Act

S.B. 1075 [only]
(a) For purposes of this Act, "pre-existing limited partnership"
means any limited partnership formed prior to July 1, 1986, under
the "Uniform Limited Partnership Act," filed June 28, .1917, as
amended.
(b) All limited partnerships formed on or after July 1, 1986
shall be governed by this Act. All foreign limited partnerships shall
be governed by this Act from and after July 1, 1986.
(c) Except as provided in subsections (d) and (e), all pre-existing
limited partnerships shall continue to be governed by the provisions
of the Uniform Limited Partnership Act until January 1, 1989, at
which time all pre-existing limited partnerships which had not
theretofore become governed by this Act as provided in subsections
(d) and (e) shall be governed by this Act except to the extent provided otherwise in subsection (f).
(d) Any pre-existing limited partnership may elect to be governed by this act before January 1, 1989 by filing with the office
of the Secretary of State a certificate of limited partnership which'
complies with the provisions of Sections 201 and 204 or a certificate
of amendment which includes all of the information required by Section 201 to be included in a certificate of limited partnership and
which complies with the provisions of Sections 202, 204, and 206,
which certificate of limited partnership or certificate of amendment
also specifically states that such pre-existing limited partnership elects
to be governed by this Act. Any such election shall be effective at
the time such certificate is filed in the office of the Secretary of
State or at any later time, not more than 60 days subsequent to
the filing of such certificate, specified in the certificate.
(e) After July 1, 1986, no amendment or restatement
of any
certificate of limited partnership of any pre-existing limited partnership shall be filed with, or accepted by, any county recorder. The
first amendment or restatement of the certificate of limited partnership of a pre-existing limited partnership made or filed after July
1, 1986 shall be effected by the execution in conformity with the
requirements of Section 204, and the filing in the office of the
Secretary of State, of a restated certificate of limited partnership
setting forth all the information specified in Section 201(a) including,
but not limited to, the name of its registered agent and address of
its registered office required to be maintained by Section 104, which
information shall be current as of the date of the execution of such
restated certificate of limited partnership, and also including a statement that the pre-existing limited partnership on whose behalf such
restated certificate of limited partnership is being filed elects to be
governed by this Act; and, regardless of whether such restated cer-

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

tificate contains such an express election, from and after the time
of such restated certificate the limited partnership shall be governed
by this Act in all respects, as though it had filed an election pursuant to subsection (d).
(f) With respect to any pre-existing limited partnership:
(1) Sections 501, 502 and 608 shall apply only to contributions
and distributions made after the time such pre-existing limited partnership became governed by this Act, and notwithstanding any repeal
provisions of this Act, the provisions of the Uniform Limited Partnership Act shall continue to apply to contributions and distributions made before that time; and
(2) Section 704 shall apply only to assignments made after the
time such pre-existing limited partnership became governed by this
Act, and notwithstanding any repeal provisions of this Act, the provisions of the Uniform Limited Partnership Act shall continue to
apply to assignments made before that time.
(g) The initial document filed under this Act by any pre-existing
limited partnership (whether it be a certificate of limited partnership, a certificate of amendment or a restated certificate) shall, in
addition to setting forth the information specified in Section 201(a)
and any other information required to be set forth therein by any
provision of this Section:
(1) identify the county recorder's office in which was filed such
pre-existing limited partnership's original certificate of limited partnership; and
(2) state the date of recordation, and the document number
or book and page number, of such original certificate of limited
partnership.
Section 1i04 of the 1976 and 1985 statutes and Section 1205 of
S.B. 1075 constitute thorough and well planned arrangements for the
complex transition from the present law to a significantly different
one. The drafters obviously had in mind the need to allow sufficient
time for existing limited partnerships to adjust to the substantial
changes in the law, and thus, there is good reason for the extended
effective date. The effective date of July 1, 1986, and the extended
effective date of January 1, 1989, were rather optimistic at the time
S.B. 1075 was introduced in April of 1985. These dates will simply
have to be changed to reflect the need for appropriate periods of
time to elapse after S.B. 1075 is enacted in Illinois.2" 9

209. See also, ILL. REv.

STAT.,

ch. 1, par. 1202 (1985).
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Section 1105-Rules for Cases Not Provided for in This Act

1976 ULPA and 1985 ULPA
In any case not provided for in this Act the provisions of the
Uniform Partnership Act govern.
S.B. 1075 (Section 1204).
[samel.
The 1916 ULPA did not include a provision to the effect of Section 1105 of the 1976 and 1985 laws, although the UPA contains
such a provision in Section 6(2).
Section 1202-Judicial Review Under The Administrative Review Law

S.B. 1075 [only]
(a) If the Secretary of State shall fail to approve as conforming
to the law and file any document required by this Act to be approved by the Secretary of State before the same shall be filed in
his or her business office, the Secretary shall, within 10 business
days after the delivery thereof to him or her, give written notice
of his or her disapproval to the person .or partnership delivering the
same, specifying the reasons therefore. The decision of the Secretary
of State is subject to judicial review under the Administrative Review
Law, as now or hereafter amended.
(b) Appeals from all final orders and judgments entered by the
circuit court under this Section in review of any ruling or decision
of the Secretary of State may be taken as in other civil actions by
either party to the proceeding.
This section has been developed from a parallel provision of the
Illinois Business Corporation Act.21 0
Section 1203-Administrative Procedure Act

S.B. 1075 [only]
The Illinois Administrative Procedure Act is hereby expressly adopted
and incorporated herein as if all of the provisions of such Act were
included in this Act, except that the provision of subsection (c) of
Section 16 of the Illinois Administrative Procedure Act which provides that at hearing the licensee has the right to show compliance
210. I.B.C.A. Section 1.45. See also M.B.C.A. Section 1.26.
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with all lawful requirements for retention, or continuation or renewal
of the license, is specifically excluded, and for the purposes of this
Act the notice'required under Section 10 of the Illinois Administrative
Procedure Act is deemed sufficient when mailed to the last known
address of a party.
This section has been taken verbatim from the Illinois Business
Corporation Act. 2
Section 1206
S.B. 1075 [only]
Section 1.1 is added to the "Uniform Limited Partnership Act,"
filed June 28, 1917, as amended, the added Section to read as
follows:
(Ch. 106 1/2, new par. 44.1)

Sec. 1.1. No limited partnership shall be formed pursuant to this

Act on or after July 1, 1986.

(Ch. 106 1/2, rep. pars. 44 through 73)
Section 1207

S.B. 1075 [only]
The "Uniform Limited Partnership Act", filed June 28, 1917, as
amended, is repealed on January 1, 1989.
Section 1208

S.B. 1075'[only]
This Act takes-effect on July 1, 1986.
Sections 1206, 1207, and 1208 were included for comprehensiveness
and consistency with the provisions in Section 1205 of S.B 1075. Of
course, the dates will have to be adjusted to conform to the time
frame of the enactment of S.B. 1075.
CONCLUSION

The major changes in the law of limited partnerships advanced
by the 1976 and 1985 versions of the ULPA, and incorporated into
S.B. 1075, are generally sound and valuable modifications that ought
to be enacted into law in Illinois. The movement to borrow from
211. I.B.C.A. § 1.50.
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corporation law has been appropriate. The limited partnership is an
important form of business deserving of the attention focused upon
it as the result of efforts to modernize and further develop the statutory
law. However, there is room for further improvement in the limited
partnership laws, and hopefully Illinois will consider very closely the
criticisms and suggestions offered in the preceding pages. Further review
of the statutory law of limited partnerships should be conducted with
a special view to the law of general partnerships, not merely as a
guidepost (in conjunction with the useful consideration of how issues
are treated in the corporation statutes) but as an opportunity to commence an examination of the UPA. A committee under the auspices
of the American Bar Association has undertaken such a study in order
to determine whether the UPA warrants revision. Certainly, the answer
will be in the affirmative. The UPA has stood as a superb example
of statutory drafting since 1914. It has survived the longest of all
the uniform laws. Yet, as in the case of limited partnerships, times
have changed. Business practices have changed. Both the UPA and
the ULPA must be adapted to fit these changing practices and business
needs. Fortunately, we are nearly ready in the one area in Illinois
with S.B. 1075.

A UTHOR'S ADDENUM
Since the completion of this article, the Illinois General Assembly
passed a new limited partnership law that went to the Governor for
signature in July, 1986. Importantly, the legislative bill number, S.B.
1975, was changed in the course of the proceedsings when that statute
was appended to another bill. The final form of the law is designated
as S.B. 1838, but the section numbers were left unchanged (with only
minor exceptions). There were some substantive amendments to the
law, so readers should be careful to compare the official text to the
new law with the version discussed in this article.

